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EXECUTIVE SUMMARY

Large investments in the apparel industry and the Lesotho Highlands Water Project have

been the key source of Lesothobs success in a
investment in the economy. As these sources of investment and economic growth dry up,

Lesotho needs to stimulate and support investment into its economy in order to sustain

and support equitable economic growth. The Government of Lesotho (GOL) is committed

to attracting both domestic and foreign direct investment. To support this initiative, Lesotho

National Development Cooperation (LNDC), in collaboration with USAID Southern Africa

Trade Hub (SATH), embarked on the Lesotho Investor Roadmap project aimed at

pinpointing administrative, procedural and regulatory impediments that may deter

investment in Lesotho.

The Investor Roadmap is a tool which supports government efforts in undertaking critical
reforms that can spur entrepreneurial investment in the economy of Lesotho. It is at once
an analytic tool, a detailed prescriptive document and a catalyst for meaningful change.
The Roadmap examines the individual procedures that represent the critical path to
business start-up and operation and creates a series of Action Plans to eliminate the red
tape that inflates the cost of investments.

In assessing the investment and administrative regime in Lesotho, some general
observations were identified that are common to the four process areas of the Roadmap
(Employing, Reporting, Locating, and Operating). The Roadmap identified that procedural
transparency in Lesotho is a major concern. Most government agencies, with a few
exceptions, do not have procedural guides and websites that inform potential investors of
the legal requirements, submission requirements, time frames and costs of starting and
operating a business. The Roadmap also encountered instances of a lack of policy
coordination; where government agencies did not communicate with one another thus
leading to cases where one regulator approved a particular request while another declined
it.

The Investor Roadmap identified that the most problematic of the four process areas were
locating and employing procedures. Reporting procedures did not raise major concerns,
partly because the new Companies Act (2011) came into operation in October 2011 to
ease issues pertaining to company registration. Operating procedures were not considered
to be problematic except regarding certain trade facilitation issues directly related to the
computerization of the Lesotho Revenue Authority (LRA), as well as a few procedural
concerns.

The critical and significant binding constraints on stimulating investment and enhancing
economic growth in Lesotho are detailed below:

1  Access to Land. Prior to the introduction of the Land Act of 2010, the land system
did not permit a modern land market to develop in which investors and others
requiring land were able to freely purchase and obtain titles from others and put the
land to improved commercial use. The Act has provided a legal framework for the
development of a modern land market. Now the key to enhancing access to land for
Basotho and to support their entrepreneurial activity is to accelerate the process of
the provision of land leases and adequate zoning of land. The fundamental objective
regarding access to land for foreign investors is to support them in obtaining land for
the construction of factories. In the past, investors wishing to invest in Lesotho were
often forced to invest elsewhere due to the unavailability of serviced land for their
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ventures. As a result, up to 15,000 possible jobs were not created in Lesotho and

GDP growth was up to 1% lower than the potential. A well-functioning land market is

al so cruci al i n enhancing entrepreneursod ac
the absence of land titles it is not possible to use land as collateral for obtaining a

loan. Therefore, improving access to land is also likely to enhance access to credit

which is another key constraint on investment in Lesotho.

1  Access to Credit. Despite the presence of well-capitalized and modern banks in
Lesotho, obtaining credit is one of the key problems for investment and economic
growth. The Doing Business indicators rank Lesotho 150" out of 184 countries in the
wor | d on rieGkantindicatg whith measures the ease with which it is
possible to get credit in a country. Both new and well established entrepreneurs have
highlighted that accessing credit is one of the key constraints on their business
growth. Vital challenges faced by Lesotho and other developing countries include
being unable to provide collateral assets due to insufficient protection of property
rights as well as information asymmetry problems whereby prospective lenders face
di fficulties i n Cfitution$ regardingmprospective pnofitafori a | i ns
adequate risk assessment of loans.

The Investor Roadmap has revealed that Lesotho is implementing several reforms aimed
at improving access to land and credit, for example, Parliament has passed the Land Act,
the Financial Institutions Bill, the Credit Reporting and Data Protection Bill and the Partial
Credit Guarantee Scheme. Full implementation of these reforms is the key to enhancing
access to land and credit.

The I nvestor Roadmap auhcenmpetitivd leusirtess envimmment,e s ot h o 6
including a high regulatory burden to register property and deal with construction permits,
as a crucial issue impeding both foreign and domestic investment.

1 Securing construction permits: According to the World Bank Doing Business
2012, dealing with construction permits is a critical constraint in Lesotho. Out of 183
countries in the Doing Business report, Lesotho was ranked 157 in 2012 and 158 in
2011. Maseru City Council issues building permits following inspection and approval
of the building plans and diagrams. The mandated time limit for permits to be issued
is 30 days however, it was reported that it often takes much longer. Once a permit
is issued, the municipality is authorized to undertake on-site pre-approval for each
stage of construction. However, lack of resources and capacity constraints at
municipalities hamper their ability to carry out these inspections. Once a building is
completed, all the necessary utilities are connected. The time it takes to get a
telephone connection is estimated at 180 days while the cost for connection
depends on whether the business is foreign or locally owned. Local businesses pay
M500 (US$65) while foreign companies pay M5,000 (US$652). This is contrary to
the norm in the region where companies are generally charged consistent fees for
services.

Based on the analysis of the Investor Roadmap the following key recommendations are
proposed:

A. EMPLOYING

Allow for visas to be issued within one working day. Currently, many countries have
shifted their policies and issue visas at Embassies and Consulates on the day of
application. Lesotho has comparatively few Embassies and Consulates around the world.
This creates a significant obstacle to prospective visitors to Lesotho who come from
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countries that without an Embassy or Consulate. Issuing visas on the same day would
allow these individuals to travel to Pretoria or Johannesburg, obtain a visa there and
continue travelling to Lesotho. Currently, some investors and tourists are forced to stay in
Pretoria or Johannesburg for up to three working days to obtain a visa.

Allow for multiple entry visas to be issued at Embassies and Consulates. Currently,
in order to obtain a multiple entry visa an investor or tourist needs to go through the
process of application twice i once for a single entry visa and once for multiple entry visas.
In order to lift this duplicative procedure and support investment and tourism, Lesotho
Embassies should be allowed to issue multiple entry visas. The Ministry of Home Affairs
should work towards drafting appropriate criteria and regulations that would allow
Embassies and Consulates to issue multiple entry visas.

Delegate authority to issue work and residence permits. Currently the final decision
regarding work and residence permits lies with respective Ministers. Streamline this
process by delegating the authority to approve these certificates to the Commissioner of
Labor, the Ministry of Labor and Employment the Director of Immigration and the Ministry
of Home Affairs and Public Safety, respectively. This delegation of authority is likely to
decrease the time and hence the cost of obtaining both work and residence permits.

B. REPORTING

Expedite the institutionalization of the One Stop Business Facilitation Centre
(OSBFC). The ongoing development of a new organizational structure and human
resource framework for the OSBFC should be advanced. This should finalize OSBFC
governance arrangements and whether or not the organization should become a private
agency or remain a government agency with multiple accountabilities. The OSBFC could
become a wholly privatized agency, earning revenue through the registration of companies
and issuing of licenses, or could remain in its current form as a government owned entity
and continue to be governed through its inter-departmental Memorandum of
Understanding (MOU).

Undertake legislative amendments that would allow the OSBFC to perform its
mandate. Processes, including legislative amendments for the location of a number of
licensing institutions not currently located in the OBFC, should be accelerated. Legislation
creating and regulating licensing activities in the line ministries do not currently allow the
formal or permanent location of their staff in the OSBFC.

C. LOCATING

Allocate all investors wishing to invest in Lesotho. A key short term priority for the
LNDC is to provide all investors wishing to invest in Lesotho an opportunity to so. This has
the capacity to bring about significant increases in employment and economic growth in
Lesotho. In order to achieve this, several short term solutions are possible:

All remaining space in Tikoe Industrial Estate should be immediately allocated to investors.
The Water and Sewage Corporation (WASCO) and Lesotho Electricity Corporation (LEC)
should deliver all necessary utilities to these sites. There are several solutions for LNDC to
finance these operations:

1 LNDC can apply for a commercial loan from Lesotho or international banks. Given
LNDCOs st rabsituntion thisishauld be feasible provided the investments in

10
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infrastructure, including factory constructon,woul d be on ficost reco
is therefore necessary for LNDC to charge market prices for its industrial building
rentals.

1 LNDC can enter into joint venture operations with prospective investors and
become at least a 20% stakeholder in the investments. This will allow for the
investor to lease land outside of the current LNDC owned estates. However, the
supply for industrial land from the private sector and government is limited and
might not satisfy the needs of an investor.

Commission a consultancy company to undertake an audit of industrial land
availability in Lesotho. The audit should focus primarily but not exclusively on Maseru
and Maputsoe metropolitan areas. The consultancy should answer several interrelated
questions, including:

1 What is the capacity to expand industrial land availability in Maseru and Maputsoe
areas? Where is additional land for expansion?

1 What are the infrastructure needs at each of these sites?
1 What is required to lease any additional land?
T What i s ntdeoviernwtpriceo for rent in the exi

Commission a study to explore the possibility of setting up Special Economic
Zones (SEZ) in Lesotho. The key factor within these zones is that a foreign investor
should be able to purchase land directly from the government without restriction on
national ownership. This would be possible only within the SEZ and would require a
special Act of Parliament. Such a regulatory change has been done before in the case of
Standard Bank (South Africa). When Lesotho Bank was privatized and Standard Bank
(South Africa) bought a 70% share of the privatized bank, parliament had to enact a
special law to hold land in its own right and not as a sub-lessee. This law covers only
Standard Bank and does not apply to any other investors, whether local or foreign. A
similar regulatory change would need to be undertaken to allow foreign investors to hold
land in SEZ.

Another suggested provision within SEZ is that maintenance and utilities should be at least
partially on cost recovery basis in order to ensure self-sustainability of the SEZ. As noted

byWor |l d Bank (2009a) din recent years though,
industrial estates have been reduced internationally through a greater reliance on the

private sector (both domestic and foreign) to develop and operate factory shells. For

example, industrial zones in Mauritius, Madagascar and Kenya have all performed
extremely well . O

Improve zoning of land in Lesotho. Carry out a reform of the current land planning
system which will entail systematically zoning land in Lesotho. This will involve inter alia
improvements in the provision of information regarding land, creation of actual land plans,
especially in the main cities, and should form a part of the inter-Ministerial task force that
deals with enhancing investorséaccess to land in Lesotho.

Set up a comprehensive Training and Support Program for Small and Medium Sized
Enterprises (SMEs) for credit provision. The aim of the Training and Support Program
would be to provide coherent and holistic support for SMEs to obtain the necessary
financing for growth. The program would offer training to new and existing enterprises and
provide business advisory services regarding how to get credit, writing business plans and
project proposals. Such a program should be an addition to the existing private sector
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development activities of organizations responsible for business promotion in Lesotho
such as Basotho Enterprises Development Corporation (BEDCO) or LNDC. The support
program should be available to all types of industries and may be modeled on the activities
of the Credit and Export Development Agency (CEDA) in Botswana which has been quite
successful in this regard. CEDA provides training and mentoring, which are interconnected
as they both attempt to cultivate entrepreneurial skills by providing companies with
services for business related functions such as marketing management; financial
management; operations management and human resources management. Support with
regards to access to credit 1 s one oDbdudcichDAOG s
of mentoring services could provide the necessary skills for enterprises in Lesotho to seek
credit from formal sector financial institutions.

D. OPERATING

Lesotho should consider introducing an online tax filing system: Lesotho should aim
at introducing a system that will allow entrepreneurs to file and pay their taxes online. This
has a positive impact not only on the total tax compliance time but also the number of tax
payments. Electronic filing and payment systems are now available in nearly 70 countries
worldwide including developing countries. An electronic filing system has several
advantages e.qg. it is easier, more convenient and faster to process, complete and file tax
returns. It also limits interactions with tax officials, thus taking away possibilities for
corruption. With properly developed systems, errors can be identified instantly, and returns
are processed quickly.

Fast track the computerization and automation of customs clearance. Given the
number of disadvantages that Lesotho is facing as a result of the non-automation of
customs clearance, it is recommended that computerization and automation of customs
clearance processes should be fast tracked. Computerization and automation would bring
about interfacing with other systems (e.g. Direct Trader Input system (DTI) and Electronic
Data Interchange system (EDI). Computerization and automation would also cater for the
interests of all concerned with revenue, trade statistics, transport, and trade facilitation.

12
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1. INTRODUCTION

1.1 PROJECT CONTEXT

The Kingdom of Lesotho is a mountainous and landlocked country (Figure 1) entirely
contained within South Africa. This unique geographical spot provides Lesotho with good
access to some of the fastest growing industrial and economic hubs in the region, notably,
Johannesburg and Pretoria. Lesotho is also within reasonable reach of international ports
such as Durban and Cape Town. Table 1 shows a snapshot of the economic and social
indicators in Lesotho.

The economy of Lesotho is agriculture based. About 77 % of people live in the rural areas
and make their living through subsistence farming. In the early 1980s, agriculture
contributed over 10 % to Gross Domestic Product (GDP) and this went down to 7.9 % in
2009/10. The manufacturing sector, dominated mainly by the textile and clothing sector, is
the largest employer outside agriculture. Lesotho has very few natural resources except
for abundant water reserves, some diamonds and natural beauty. The economic potential
of these endowments has not been fully explored and tapped.

Figure 1: Map of Lesotho
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Source: African Development Bank, African Economic Outlook 2011
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Table 1: Lesotho at a Glance

Population (tusands, 2009) 2 067
Life Expectancy rate (2009) 454
GDP (millions, Current USD, 2009) 1758
GDP real growth rate (annual %, 2009) 0.9
Annual Inflation (%, 2010) 7.3%
Poverty (% living below USD 1.25/day) 43.4
*Unemployment Rate 25.3%
Female laboforce participation (% of total labor forc2008) 52.4
Human Development Index 141/169

Source: OECD website [http://www.oecd.org)

*Note: information from Lesotho Bureau of Statistics, www.bos.gov.Is

L e s ot h odmnic devaetopment trajectory is premised around her economic setting in

Southern Africa. Since Lesotho is a member of the Southern African Customs Union

(SACU)! and her trade policies are kept in line with those of SACU. Itis also a member of

the Common Monetary Area (CMA)? which influences and guides its monetary policy.

South Africa is Lesotho6és main trading partne
goods. With regards to exports, over 50% of exports are destined for South Africa while

the rest is shared between the United States (US) and the European Union (EU).

In the past decade, Foreign Direct Investment (FDI) has been one of the key drivers of
growth for Lesotho. Between 2000 and 2004, Lesotho received large investments in the
textile and clothing sector. These investments were driven mostly by preferential market
access opportunities through the US African Growth and Opportunity Act (AGOA). Lesotho
is the largest African textile exporter to the US market. The textiles and clothing sector
accounted for over 80% of all manufacturing jobs and employed 39,762 people in 2005.
This figure increased to 45,262 in 2008. In 2010, this figure stood at around 43,000. The
majority of the people employed in the industry are women.

Despite this impressive record of achievements brought about by increased investment,
Lesotho is faced with several challenges. In spite of the market access opportunity
provided through AGOA, Lesotho has been unable to diversify its product range exported
to the US and in addition has not been able to diversify away from the US market.

Lesotho was adversely affected by several regional and international developments as a
result of the global economic shockin2008.As a result of the c¢crisis.
growth declined by about 4.4% in 2008 to 1.9% in 2009. The textile and clothing industry

1SACU consists of Botswana, Lesotho, Namibia, South Africa and Swaziland

2 CMA is comprised of Lesotho, Namibia, South Africa and Swaziland

14

USAID Southern Africa Trade Hub


http://www.bos.gov.ls/

was hit hard by a reduced demand for textiles from US buyers thus forcing some domestic
textile producers to close down. This lead to significant job losses in 2009. In addition, the
global demand for diamonds decreased and forced mines to suspend operations. Besides
the impact of the economic crisis, Lesotho exports have been faced with stringent
competition from Asian countries. It has also been argued that Lesotho is a relatively high-
cost source of exports for American buyers compared to their Asian and South American
competitors. According to the Lesotho Textiles Exporters Association, in 2010, the unit
costs of production for Lesotho producers were almost 80% higher than those of Pakistan.

At the same time, SACU revenues, which account for about 60% of total government
revenues declined by about 27% generating a 4.9% budget deficit. According to the
African Development Bank (AFDB), the deficit is expected to widen further to 9.8% and
11.3% in 2010 and 2011 respectively. The unemployment rate is currently estimated at
25.3% by the Lesotho Bureau of Statistics while the African Economic Outlook estimates it
to be well above 40%.

However, as the global economy began to recov
estimated 3.8% (African Economic Outlook, 2011). This recovery in economic growth was

attributed both to firming commodity prices and high government capital expenditures. The

mining and construction sub-sectors, in particular, experienced some buoyancy. In

addition, rising commodity prices led to the improved viability of mining activities resulting

in the reopening of some of the mines that had shut down at the peak of the crisis.

According to the 2010 United Nations Conference on Trade and Development (UNCTAD)
World Investment Report, FDI has also been declining in Lesotho. Between 2007 and
2009, FDI inflows to Lesotho declined by 50.5% from US$97 million in 2007 to US$48
million in 2009 before recovering slightly to US$55 million in 2010. The FDI performance of
Lesotho has stepped up calls by both the private sector and government for further
introspection and improvement in the investment climate.

I n addition to the challenges discussed above
international competitiveness indicators has been declining. As shown in Table 2 below,
Lesothobs performance across the various comp
decline with Lesotho placing in the bottom half in all indicators.

According to the World Bank Doing Business indicators, in 2010, Lesotho was ranked 137
out of 183 countries with respect to the Ease of Doing Business slipping to 138 in 2011.
Between 2010 and 2011, Lesotho registered improvement in only two indicators, trading
across borders and closing a business, while the rest of the indicators declined. On the
starting business indicator, Lesotho went down six places from 140 in 2010 to 134 in 2011.
Lesotho ranks 11" in comparison to the 15 Southern Africa Development Community
(SADC) countries.

The 2011/12 Global Competitiveness report prepared by the World Economic Forum
(WEF) shows similar trends to those of the World Bank Doing Business. Lesotho was
ranked 107 in 2009/10 and slid down to 128 out of a total of 135 countries in 2010/11 in
terms of the global competitiveness index. In 2011/12, Lesotho continued to decline to 135
out of 145 countries. In comparison to other SADC countries, Lesotho is ranked 14 out of
15 SADC countries and is placed just above Angola.

I n terms of the Al ndex of Econoani72countries.eldeo mo ,
ACorruption Perception Indexo is the only ind
Lesotho improving by 11 positions in the ranking.
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Table 2 : Lesothob6s Competitiveness I ndicators

Indicator World Ranking Change
Corruption Perceptiomdex 89 (2009) 78 (2010) 11
Ease of Doing Business 137 (2010) 138 (2011) -1
Index of Economic Freedom 155 (2010) 156 (2011) -1
Global Competitiveness Index 107 (2009) 135 (2011/12) -28

Note: Respective years are provided in brackets.

In spite of these challenges, Lesotho has many features which make the country attractive
to potential investors. These include:

1 Macroeconomic Stability;

1 0% corporate tax on income generated from exporting manufactured goods outside
of the SACU;

1 Easy access to major SACU markets;

1 Easy repatriation of manufacturing profits;

1 Abundant, literate and a regionally competitive and readily trainable labor force.

The deteriorating fiscal and current account deficits, coupled with declining
competitiveness indicators, have led the Government of Lesotho (GOL), in partnership
with international development partners, to engage in policy reform processes aimed not
only at fostering private-sector activity but also at improving the business environment.
These reforms include the enactment of a new Land Act and revisions to the Financial
Institutions Act. The passing of the Land Act (2010) and the subsequent establishment of
the land register will go a long way in addressing the challenges of access to finance,
especially for Small- and Medium-enterprises (SMESs) that will now be in a position to use
their land as collateral in securing finance. These reforms will contribute towards improving
the countrybdés attractiveness for foreign inve
substantial progress in drafting and completing its industrial and competition policies.

In addition, a new Companies Act of 2011 has been enacted to replace the Companies Act
of 1967. The focus on improving the business environment to a level similar to or better
than that of neighboring countries is therefore important if Lesotho is to attract and retain
investment. This means that stimulating private-sector investments is imperative for
accelerating growth and productivity in the economy, which is important for raising per
capita income.

It is within this context that the US Agency for International Development (USAID)
Southern Africa Trade Hub (SATH) partnered with the Lesotho National Development
Corporation (LNDC) as the central investment promotion agency in Lesotho to develop an
Investor Roadmap for Lesotho. The Roadmap process will assist in identifying and
overcoming the barriers to investment. This is in light of the fact that significant barriers to
investment and a burdensome regulatory environment increases the cost of FDI and thus
constrains the development of a vibrant private sector.

16

USAID Southern Africa Trade Hub



It is planned that the outcome of this intervention will result in improvements in the
regulatory and business climate in Lesotho that will assist the LNDC in its investment
promotion efforts and will in turn promote increased investment.

1.2 ROADMAP GOALS AND METHODOLOGY

A critical question is, to what extent are the administrative systems, regulations, and

procedures that govern investment operating efficiently and in alignmentwi t h t he coun
overall policy goals. In many countries, administrative barriers that arise can have a

negative effect on the economy by raising the cost of doing business and deterring

investment. Individually, these administrative constraints may seem like mere nuisances,

but looked at as a whole they can become overwhelming. These administrative barriers

under mine a countryds competitiveness in a nu

1 Contributing to the transaction costs of conducting business thus eroding firm
competitiveness;

Stifling possibilities of increased investment;

1 Increasing economic, political, and regulatory risk, which raises the cost of capital and
ultimately deters investment and economic diversification;

1 Creating unpredictable and uncertain environment for companies to operate;
1 Contributing to significant inefficiencies.

The Investor Roadmap is at once an analytical tool, a detailed prescriptive document and
a catalyst for meaningful change. The Roadmap examines the individual procedures that
represent the critical path to business start-up and operations and creates a series of
Action Plans to eliminate the red tape that imposes costs on entrepreneurial activity. The
Lesotho Investor Roadmap is consistent with this methodology and has five related goals.
These are to:

1. Identify and analyze all of the steps, timeframes, costs, and submission requirements
involved with starting up and operating a business in Lesotho;

2. Collect and review the relevant legislation establishing the various administrative
procedures considered;

3. Create a document that can contribute to the development of a procedural investment
guide for the country;

4. Analyze the efficiency of the present investment regime in Lesotho; and
5. Craft recommendations for meaningful, practical reform.

Conceptually, the methodology is derived from an understanding that regulatory and
administrative reforms are necessary to create an enabling environment for private-sector
activity. The Millennium Challenge Account (MCA) Lesotho compact provides a good
reference for this methodology. The best policies and laws have no impact if not
implemented appropriately. Creation of a truly supportive enabling environment requires
improvement in the implementation of policy to eliminate administrative and other
constraints that impede investment and business operation. As such, the Roadmap
focuses on the procedural steps, regulatory requirements, and legal infrastructure that
govern the day-to-day interaction between government and investors at the start-up and
operational phases. Furthermore, some administrative reforms can often be adopted more
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quickly and easily (i.e. without legislative change and a large commitment of new funds)
and can produce an impact that can more rapidly benefit investors.

The Roadmap methodology segments the critical path of business start-up and operations
into four process group areas i employing, reporting, locating, and operating i as
elaborated below:

1. Employing procedures, including securing visas, obtaining residency and work
permits for foreign investors and expatriate workers, and procedures for hiring and
dismissing local employees;

2. Reporting to government, including company registration, obtaining local or sectoral
business licenses and permits, and acquiring incentives;

3. Locating issues, including site acquisition, site development procedures, obtaining
utility hook-ups, and environmental compliance;

4. Operating issues, which include tax registration and payment, import/export
clearance, adhering to mandatory standards, and complying with currency controls.

The diagnostic phase of the Roadmap involved a review of several information sources to
present an accurate, qualitative snapshot of the regulatory environment at the time the
research was conducted. One major source of information was public sector officials who
are directly responsible for administering the procedures presented in the report. In the
process of developing the Roadmap, several meetings including stakeholder workshops
were held with public officials from a number of government and quasi-government
agencies and departments. Based on these meetings and a review of official documents,
including forms and process guides, the consulting team produced a series of draft
descriptions of the procedures. After these procedural descriptions were drafted, the
relevant regulators/departments were given the chance to review and validate the write-
ups. Additionally, all relevant legislation was reviewed.

The consultants held interviews with a number of leading investors in the country who
represented several different sectors, and international as well as domestic owners, to
discuss their experience of procedures and perspectives on the leading investment
constraints. In addition, interviews were
business associations. It is our considered view that input from the entrepreneurs who
were interviewed is invaluable to the analysis of the constraints which face business in
Lesotho that are identified in the report. This analysis is supplemented by interviews with
representatives of the donor community who are working on several issues that pertain to
the investment climate survey. These interviews were held with representatives from the
World Bank Project, the MCA, and the Deutsche Gesellschaft fur Internationale
Zusammenarbeit (G1Z). In addition, the SATH Team undertook a review of the relevant
literature, including reports sponsored by the donor community, the Central Bank of
Lesotho, national reports and private sector analysts.

The Roadmap analysis is based on two main sources:
1. The expressed perception of barriers as voiced by the private sector;
2. Government publications.

Based on the analysis, recommendations were crafted. While the recommendations are
designed to be practical, readily implementable, and based on international experience in
administrative reform, they should not be considered definitive and exhaustive. Rather, the
recommendations should be seen as proposals for implementing change and should be
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reviewed and revised to suit local conditions and sensitivities, as well as resource
constraints. The reform agenda will complement all other initiatives that the country is
putting in place to provide a conducive environment for investment.

This process will be followed up by the development of an implementation plan for the
Roadmap: SATH will work with the LNDC and other critical stakeholders to develop an
implementation plan for the Roadmap recommendations. This implementation plan will
identify the lead institution and possible time frame for the implementation of
recommended changes. SATH will follow up on the status of the implementation plan
throughout the year and provide additional technical assistance as required.

This report was prepared by Tomasz Iwanow, Trade Economist and Reginald Selelo,
Investment Promotion/FDI Specialist from SATH. Additionally, SATH used the services of
Morabo Morojele, Senior Consultant at Sechaba Consulting. The SATH Team conducted a
two-week assessment mission in Maseru, Lesotho, in July and August 2011.

1.3 OUTLINE OF THE REPORT

In line with the process group areas described above, this report is comprised of four
major chapters. Chapter 2 addresses the Employing related procedures, including
acquiring visas and work permits and hiring and firing local workers. Chapter 3 is devoted
to Reporting related procedures, including company registration, obtaining licenses, and
acquiring incentives. Locating procedures, including acquiring land, developing a site,
obtaining utility hook-ups, and complying with environmental laws, comprise Chapter 4.
Chapter 5 focuses on Operating procedures, including registering for and paying taxes,
importing and exporting, and complying with currency exchange controls.
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2. EMPLOYING

2.1 INTRODUCTION

This chapter of the Investor Roadmap includes an analysis of government/private- sector
labor relations in Lesotho. In particular, the chapter analyzes the procedures regarding
obtaining visas, residency and work permits and dispute resolution related to labor issues.
The issues overviewed in this chapter are important not only because they facilitate FDI
and improve skill availability but also because they support fair and equitable
employee/employer relations.

Investors require entry visas in order to enter the country to assess the investment
opportunities and as such the efficiency of issuing visas is important for investment.
Similarly, a residence permit confers an investor with the right to reside in the country and
do business whereas a work permit allows a foreigner to work in the host country.

2.2 OVERVIEW OF KEY GOVERNMENT INSTITUTIONS RESPONSIBLE FOR
ISSUANCE OF VISAS, WORK AND RESIDENCE PERMITS

The Department of Immigration (DOI) of the Ministry of Home Affairs and Public Safety
(MHAPS) is charged with issuing multiple entry visas and residence permits only. The DOI
derives its authority from the Aliens Control Act of 1966 and the related Lesotho Citizens
Order of 1971. The Department plays a critical role in providing an enabling environment
for private sector development as it is charged with delivering immigration services.

The DOl is the first government entity that foreign investors, tourists and others entering
Lesotho face. Critical first impressions can therefore be formed based on these
interactions and can have a long lasting effect on the way in which Lesotho is perceived by
foreigners. Hence, increasing FDI is reliant on high quality and efficient immigration and
passport services.

The DOI is managed by the Director and his Deputy. Lesotho has 15 border posts with
land points of entry and one international airport outside of Maseru. Lesotho is one of only
three countries that are fully encompassed by another country i South Africa i therefore
all of its land borders are with this country. As a landlocked country, Lesotho does not
have any water ports of entry.

The Director is in charge of the day-to-day operation of the Department and has a staff of
approximately 250 officers. Due to staff shortages, only six of the 15 points of entry are

actually staffed by the DOI. The remaining eight ports of entry are manned and operated

by Aicross designatedo per sonnsncet hTeh ifisc rgoesnser at
designatedo personnel often do not apply unif
passport services. Furthermore, there is currently no unified computerized system for the
services at any of Lesothods borders.

The Ministry of Foreign Affairs and International Relations is responsible for the distribution
of visas to foreign nationals wishing to travel for business and leisure purposes to Lesotho.
This function is carried out by the foreign missions of the Ministry. Table 3 provides a list of
these Missions.
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Table 3: List of Lesothods Foreign Missions

Country Country
1 Belgium 10  Kuwait
2 Canada 11 Libya
3 China 12 Malaysia
4 Ethiopia 13  South Africa
5 Germany 14  Switzerland
6 India 15 United Kingdom
7 Ireland 16  United Nations
8 Italy 17 United States
9 Japan

It is important to note that visas to visit Lesotho can be obtainedat Lesot hoos
and Consular Missions but entry into Lesotho is the responsibility of the DOI.

The Department of Labor (DOL) at the Ministry of Labor and Employment is the
government entity that issues work permits. The Ministry has the following objectives:

il

To formulate, review and enforce labor legislation in order to keep abreast with
international labor standards and to ensure adherence to national labor standards;

To provide training to social partners in order to minimize conflict at workplaces and
cultivate the culture of negotiations between workers and employers;

To resolve disputes through mediation, conciliation arbitration and adjudication in order
to promote industrial peace and harmony;

To strengthen government/unions/employers social dialogue in order to promote social
understanding and harmony;

To formulate and monitor the implementation of employment policies and promote
employment opportunities in order to create a conducive environment for the creation
of employment and ensure social peace and economic growth and stability;

To promote statistical information on trends in the labor market in order to minimize
distortions and facilitate decision making by potential investors;

To promote occupational safety, health and welfare in order to prevent the occurrence
and/minimize the adverse effects of industrial accidents and illnesses;

To develop policies and strategies and monitor their implementation in order to
safeguard the welfare of migrant workers and their dependents.

The Ministry is comprised of several departments including the National Employment
Services, Occupational Safety and Health Department, the Ntlafatso Skills Training
Centre, the Department of Disputed Prevention and Resolution (DDPR). The two key
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departments from the perspective of Investor Roadmap are the DOL which issues work
permits and DDPR which deals with labor relations.

2.3 ACQUIRING A BUSINESS VISA

Lesothods consul ates and embassies are del ega
the boundaries of Lesotho. The DOI issues visas for individuals who seek residence or

employment in Lesotho as well as for those who would like to reside in Lesotho for an

extended period of time. In addition, the DOI is required to issue all emergency visas. The

LNDC also supports foreign investors in obtaining a visa. This assistance is voluntary and

investors may interact with the DOI directly if they so wish.

The division of responsibilities in issuing a visa seems to be complex as there is a lack of a
centralized body responsible for all visa related issues.

Currently there are three ways of obtaining business visas for Lesotho:

1. An investor/employee may apply for a visa in his or her country of residence at the
Lesotho Embassy or Consulate.

2. An investor/employee may apply for a visa at the nearest embassy or consulate to his
or her country of residence.

3. Guest workers or investors who arrive at a Lesotho port of entry without a valid visa,
can be granted ndef eimmigrationiofiidap f®efdrréedonepealond y t h €
implies that the investor or guest worker needs to present him- or herself to an
immigration officer at the DOI within 72 hours in order to complete the inspection and
visa granting process. If an individual fails to abide by these conditions, it will result in a
breach of the visa regulations and an automatic denial of entry.

Table 4 shows the list of countries that require a visa to enter Lesotho. The government
policy is to provide visa free travel to nearly all Commonwealth countries. There is also an
agreement within SADC to remove visa requirements for citizens of SADC Member States.
However, Lesotho has lagged behind in updating relevant legislation to facilitate visa free
travel within SADC. For example, until the end of 2010, Lesotho immigration authorities
required visas from citizens of Mozambique.

SACU citizens as well as those from several countries including the US, Canada,
Germany, France, Spain and Japan do not require a visa to enter Lesotho for up to 30
days for tourist and business purposes.

Table 4: List of countries that require a visa for Lesotho

Afghanistan Georgia Northern Marianna Is.
Albania Ghana Oman

Algeria Greece Pakistan

Andorra Guatemala Panama

Angola Guinea Paraguay

Argentina Guinea-Bissau Peru
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Armenia

Azerbaijan

Bahrain

Belarus

Benin

Bermuda

Bhutan

Bolivia

Bosnia & Herzegovina
Brazil

British Virgin Islands
Bulgaria

Burkina Faso
Burundi

Cambodia

Cape Verde
Cayman lIslands
Central African Rep.
Chad

Chile

China

Columbia

Comoros

Congo

Costa Rica

Cote DOvoi
Croatia

Cuba

Cyprus

Haiti
Honduras
Hungary
India
Indonesia
Iran

Iraq

Jordan
Kazakhstan
Kuwait
Kyrgyzstan
Laos
Latvia
Lebanon
Liberia
Libya
Liechtenstein
Lithuania
Macao
Macedonia
Madagascar
Mali

Malta

Marshall Islands

Mauritania
Mexico

Micronesia

Midway Islands

Moldova

Philippines
Pitcairn

Poland

Qatar

Romania
Russia

Rwanda

Saint Helena
Samoa

Sao Tome and Principe
Saudi Arabia
Senegal

Serbia

Slovak Republic
Slovenia
Somalia

Sudan
Suriname

Syria

Taiwan
Tajikistan
Thailand
Timor-Leste
Togo

Trust Territory, Pacific Is
Tunisia

Turkey
Turkmenistan

Turk & Caicos Is
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Djibouti Mongolia Ukraine

Dominican Republic Montenegro United Arab Emirates
Ecuador Montserrat Uruguay

Egypt Morocco Uzbekistan

El Salvador Mozambique Vatican City
Equatorial Guinea Myanmar (Burma) Venezuela

Eretria Nepal Vietnam

Estonia Nicaragua White Russia
Ethiopia Niger Yemen

Falkland Islands Nigeria Zaire-Congo

Gabon North Korea

Visa requirements

The requirements to obtain a visa from the Lesotho Embassy in Pretoria, South Africa, are
as follows:

Business visa

Passport with validity of at least six months from date of submission of application
Visa application form duly completed in duplicate

Two passport size photographs

Copy of return air ticket

Invitation letter

Details of contact person or entity in Lesotho

=A =/ =/ =4 -4 -4 -4

Proof of accommodation

Tourist visa

Passport with validity of at least six months from date of submission of application
Visa application form duly completed in duplicate

Two passport size photographs

Copy of return ticket

Details of contact person or entity in Lesotho

Proof of accommodation

=A =/ =42 4 -4 -4 -4

Proof of sufficient funds to sustain living during period of sojourn
The costs of visas are:
1 Single Entry Visa: M1,000 or around (US$130)
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1 Multiple Entry Visa: M2,000 or around US$260
The processing time is two business days.

The requirements for obtaining a visa from the Embassy in Washington DC are slightly
different and are as follows:

1 Valid passport or travel document with a visa for transit or re-entry into the Republic of
South Africa where applicable. Copy of the passport is required.

One passport-size photograph

Copy of the return ticket or itinerary

Police Clearance certificate from country of origin
Invitation letter from the inviting party

=A =/ =4 =4 =4

A vaccination certificate is required for visitors coming from countries where cholera or
yellow fever is endemic.

The procedure to obtain a multiple entry visa is more complicated. The multiple entry visa
is valid for 6 months. In most Lesotho Embassies and Consulates, it is only possible to
obtain a single entry visa to Lesotho. Therefore, it is only possible to obtain a multiple entry
visa once a single entry visa has been granted at an Embassy and the investor/guest
worker is already in Lesotho. Multiple entry visas are issued at the DOI headquarters. The
process to obtain a multiple entry visa is indicated in figure 2 below.

Figure 2: Process to obtain a multiple entry visa in Lesotho

Cost: M1,000

Apply for single entry visa
PRY g vV Submit Application form

Cost: M2,000

Apply for multiple entry visa
PRl uip yv Submit additional documentation

TOTAL COST =
M3, 000 & US$391 +
Total cost of multiple entry Cost of time incurred in
visa submittng 2 applications +

cost of time and cost of travel
to embassy and Department
of Immigration

As previously indicated, an investor may work with the LNDC to obtain a visa for Lesotho.

The LNDC provides filetters of endorsemento to
and vouch for the investor in question. Overall this is significant for prospective and current

investors needing a visa, however, not all of these investors choose to request support

from the LNDC on this matter as some may not be aware of such possibility.

It is important to note that the procedures to obtain a Lesotho visa are not fully
standardized between border posts, embassies and consulates. For example, the Sani
Pass border post is staffed by the cross designated personnel from various government
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departments and the majority of personnel are from the Mafiteng Police. South African
citizens from countries that require a visa are able to obtain one without any additional
documents such as a letter of invitation, return ticket, etc. This visa is obtained for only 72
hours and facilitates tourism travel in the Sani Pass region. This is not the case at other
border posts where a range of additional documentation is required when applying for a
fdeferredi nspectiono for 72 hours.

Recommendations
Short Term Recommendations

R1: Decrease the cost of both single and multiple visas. The current cost of visas are
very high for tourists and investors alike. As a result, Lesotho is likely to have a lower
number of tourists and lower FDI than it would have had otherwise. The current costs of a
visa, which is implemented in order to increase government revenue, could actually
decrease this revenue. The costs of forgone FDI and revenue from tourism are highly
likely to outweigh the income that the government receives from visa fees. It is impossible
to pinpoint the exact number but the revenue forgone because of the high fees can be
large. Each tourist visiting Lesotho is likely to spend at least M1000 in the country. This
already justifies decreasing visa fees.

For a small economy that seeks to increase tourism and diversify its economy, the high
cost of entering Lesotho for investors and tourists might actually decrease employment
and tourist flow with associated negative economic effects.

The cost of visas in the SACU region is currently much lower than in Lesotho. The
Namibian visa is, for example, M350, a Swaziland visa is only M80 and a Schengen® visa
is Euro 60 or around M420. Thus, the current visa cost is significantly above its regional
partners and worldwide standards. It is advised that the charge for a Lesotho visa be
decreased to a level comparable with other countries in the region.

R2: Review the list of countries that require a visa. The key purpose of visas is to
regulate the flow of foreign nationals to Lesotho and guard against overstay and other
illegal activities in the country. The government has recognized that citizens of SACU,
SADC and the majority of Commonwealth countries do not pose a significant risk to the
security and stability in Lesotho and may enter Lesotho visa free. However, the current list
of countries seems to contain several nationalities that are unlikely to pose any security
risk but are likely to enter Lesotho for investment and tourist purposes. These countries
include:

1 European Union (EU) Member States
1 European Free Trade Association (EFTA) Member States
1 Higher Middle Income South American Economies

It is important to note that Lesotho requires a visa for a particularly large number of
countries. The list of countries that require a visa for Lesotho is longer than that for South
Africa or even the EU.

3 The Schengen Agreemeigtone of the European Unidreatiessigned on 14 June 1985 near the t@f/&chengern Luxembourg
The Treaties created Europbterderless Schengen Aredich operates very much like a single state for international travel
with external border controfer travelers travelling in and out of the area, but with no internal border controls.
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Currently, in Lesotho, there is a short list of countries that constitutes the vast majority of
visa overstays. Visa requirements should therefore be aimed primarily at citizens from
these countries whereas citizens from countries that primarily enter Lesotho for tourist and
investment purposes should be granted visa free travel.

R3: Allow for visas to be issued within one working day. Many countries have shifted
their policies and issue visas at embassies and consulates on the day of application.
Lesotho has only a few embassies and consulates around the world. This creates a
significant obstacle to prospective visitors to Lesotho who come from countries with no
Lesotho embassy or consulate. Issuing visas on the same day would allow these
individuals to travel to Pretoria/Johannesburg to obtain a visa there and then to continue
traveling to Lesotho. At the moment, some investors/tourists are forced to stay in Pretoria
or Johannesburg for up to three working days to obtain a visa.

R4: Allow for multiple entry visas to be issued at embassies and consulates.
Currently, in order to obtain a multiple entry visa an investor/tourist needs to go through
the application process twice 1 once for the single entry visa and once for the multiple
entry visa. In order to eliminate this duplication and support investment and tourism,
Lesotho Embassies should be allowed to issue multiple entry visas. The Ministry of Home
Affairs should develop appropriate criteria and regulations that would allow embassies and
consulates to issue multiple entry visas.

Long-Term Advice

R5: Commence negotiations with the South African government to either: issue
Lesotho visas in countries without Lesotho Embassies, or allow for a South African
visa to be valid for entry into both South Africa and Lesotho.

Given Lesot hoos s mabadsiesandzansulatestin acampayativelyafew
countries. This is an additional challenge for tourists and investors from countries that do

not have a Lesotho Embassy or Consulate. To remedy the situation, it is proposed that

Lesotho allow for South African visas to be valid also for Lesotho or for South Africa to

issue Lesotho visas. Allowing other countries to issue visas is common practice in the

world and is not seen as a significant reduction in the authority of government or the

security of its citizens. For example, Poland and the Czech Republic have recently signed

an agreement for each country to issue vVvisas
in cases where no diplomatic service is provided in the state of residence of the visa

applicant. In addition, both countries are signatories of the Schengen Agreement which

all ows for individuals holding a valid ASchen

Lesotho should therefore consider commencing negotiations with South Africa to
implement either of the two options described above. This would significantly ease the
process of obtaining a visa for tourists and investors alike.

2.4  ACQUIRING WORK AND RESIDENCE PERMITS
2.4.1 Overview

The principal Act that regulates the residence of foreigners in Lesotho is the Aliens Control
Act of 1966. The key provision of the Act is that non-citizen employees or self-employed
individuals as well as their dependents are able to obtain a permit to reside in Lesotho.
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The Act describes the conditions under which an application for a residence permit can be
considered by the authorities.

As in the case of multiple entry visas, the DOI at the Ministry of Home Affairs has the sole
authority to issue temporary and permanent residence permits. Under the Aliens Control
Act, the Ministry has the power to delegate this authority. Recently the Minister of Home
Affairs and Public Safety has delegated the authority to issue residence permits to the One
Stop Business Facilitation Centre (OSBFC) at the Ministry of Trade, Industry,
Cooperatives and Marketing (MTICM). An employee of the Ministry of Home Affairs and
Public Safety is delegated to OSBFC and has the authority to issue residence permits to
firms in the manufacturing industry. Investors and employees in the manufacturing sector
therefore are no longer required to visit the headquarters of the Ministry of Home Affairs to
submit their application for residence permits.

Investors who wish to acquire a work or residence permit can also seek assistance from
the LNDC. This is not a formal requirement to obtain these permits although it can facilitate
the process. This free service from the LNDC includes, inter alia, providing application
forms and information regarding fees, checking whether the application is completed
correctly and facilitating communication between the investor and the DOI. Most
importantly, the LNDC vouches for the investor and provides a letter of support to the
Director of Immigration.

2.4.2 Residence Permits
Procedural Requirements
The requirements for obtaining a residence permit are as follows:
Business and Employment Residence Permit:
1. Police Clearance Certificate
2. Work Permit
3. Traders License
4. Tax Clearance Certificate
a. Personal
b. Companies
Memorandum (Traders)
Employment Contract (Employees)
Letter from Employer (Personal)
Letter from Employee

© ©o N o o

Copy of valid Passport

Residence Permits for Husbands/Wives

1. Marriage Certificates

Copy of valid Passport for both the applicant and the spouse
Letter of application

» wDn

Police Clearance Cetrtificate
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Joining Relatives:

Police Clearance Certificate
Copy of valid Passport
Letter from the Sponsor

w0 DnhPE

Copy of a valid Residence Permit of the Sponsor
5. Letter from the applicant

All the categories of residence permit applicants are required to pay an application fee of
M1,500 (US$195) upon submission of the application.

Furthermore, the GOL also provides temporary residence permits for individuals who will
be residing in Lesotho for a short-term period. These permits are given for three months
with the possibility of a one-time extension for an additional three months. The cost of the
permit is M1, 600 (US$209) but if the permit is not extended for another three months the
applicant is refunded M1,100 (US$143).

Application Process

Once an applicant has completed all the necessary documentation he/she must submit it
to the Ministry of Home Affairs and Public Safety. The process of approval of residence
permits is presented in Figure 3.

Figure 3: The process of approval of residence permits

s ™

Applicant submits an application

Immigration officer provides an
approval/denial recommendation

Director of Immigration reviews
the application and provides an
approval/denial recommendation

application and provides an

Principal Secretary reviews the W
approval/denial recomendation |

The Minister reviews the W
application and makes a final
approval/denial decision J
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According to Figure 3, the application process goes through four approval/denial
processes until it reaches the Minister of Home Affairs and Public Safety who makes a
final decision regarding an approval or denial of the permit. Firstly, the residence permit
applications are submitted to an immigration officer who reviews them and offers an
approval/denial recommendation. The file is then passed to the Director of Immigration
who makes another review of the application and also offers recommendations regarding
the approval or denial of the application. If the Director recommends approval, the file is
transferred to the Principal Secretary of the Ministry who again reviews each application
and offers yet another approval/denial recommendation. Finally, if the Principal Secretary
also approves the application, it is then passed on to the Minister of Home Affairs and
Public Safety. The Minister then grants or rejects the application.

The Ministry has recently made efforts to decentralize services regarding residence
permits. It is currently possible to apply for a residence permit in all 12 provinces.

2.4.3 Work Permits
Overview of Procedures to Obtain Work Permits

According to Section 165 of the Labor Code Order of 1992, every employee or self-
employed person who is a non-Lesotho citizen must have a certificate of employment or a
work permit. A work permit is issued according to a labor quota formula by the Labor
Commissioner who must be satisfied that no qualified Lesotho citizen is available for the
position. A company can generally employ one expatriate worker for every 20 Basotho
workers. The statutory maximum duration of a work permit is two years. A work permit
may be cancelled before term or renewed. No substantive distinction is made between an
employee and a self-employed businessman.

At present, the procedures to review or recommend the approval of work permits lies with
the Labor Review Board which is comprised of representatives from various ministries.
The Board provides a recommendation regarding an approval or denial of a work permit to
the Minister of Labor and Employment who makes the final decision regarding the
issuance of the permit.

The documentation required to obtain a work permit is as follows:
1. Letter from the employer justifying the application.
2. A certified copy of appppassmrant 6s i dentity doc

3. The employer &evrtified and current Tax Clearance Certificate issued by the Lesotho
Revenue Authority (LRA).

4. Certified copies of the applicant® educational qualifications.
5. A written offer of employment from the employer.

6. Inthe case of a company director,acer ti fi ed copy of companyos
Articles of Association is required.

7. A certified copy of the employer® Manufacturing License issued by the relevant
department in the Ministry of Trade, Industry, Cooperatives and Marketing (MTICM).

8. A medical report including a chest X-ray examination.
9. A completed application form.
There are essentially 3 steps in the application process:
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1. Completion of the application form.

2. Submission of the application form to the DOL along with all the necessary
documentation as detailed above.

3. In an event that the work permit is approved, the applicant must collect a letter of
approval from the DOL and obtain the work permit in person from the central police
station in Maseru. At the police station a photograph of the applicant will be taken after
which the applicant will be provided with a work permit.

The fees for a Work Permit are as follows:
1 Maloti or ZAR750 (US$98) for the first application and M70 (US$9) for a photograph.
1 M1,000 (US$130) for renewal of the work permit.

A work permit may be renewed or cancelled before end of term. Applicants must submit
details of qualifications and a lifetime employment and salary history.

In addition to these requirements, the employer must place an advertisement in local
media (most commonly newspapers) for the position for which he/she is seeking an
expatriate worker. Only in the event that no suitable local employee can be found will the
investor be allowed to employ a foreign worker. The verification procedures are described
below.

Analysis

Obtaining work and residence permits are frequently cited by investors as time consuming
and as a particularly difficult component of doing business in Lesotho.

Currently, there is a backlog of several months in approving residence permits. It is not
unusual for applicants have a permit approved more than a year after application. It has
been noted that, in some cases, where permits have been issued after delays of 18
months or more, the applicant may already have completed his/her stay in Lesotho and
returned home. Although it has also been reported that applicants are able to obtain work
permits more quickly, it is still a long and burdensome process which is costly both in
terms of money and time for employees and employers alike.

Current procedures require applicants to submit tax clearance certificates and medical
clearances. In addition, a self-employed applicant must submit company registration
documents, bank statements and a trading or manufacturing license if applicable. A recent
rule also requires every applicant to have a sponsor or guarantor which may be a
government ministry or a resident individual. An employee must additionally supply
evidence of educational attainment. Current practice is to consider renewal on the basis of
re-submission of all the above-listed documentation.

Another issued raised by the Ministry of Home Affairs and Public Safety is that there is
high staff turnover which, given the requirement for training, slows down the process of
approving residence permits.

Recommendations

Short-term recommendations

R6: Diminish the backlog in applications for residence permits. The backlog in the
processing of applications currently amounts to hundreds of applications. The approval or
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denial of a residence permit should be made a short-term priority for each of the
government officials responsible. This will result in a swift decrease in this critical backlog.

R7: Improve information dissemination regarding work and residence permits. The
DOI and the DOL, as the agencies responsible for the issuance of the permits, should
publish all relevant information regarding the application process, including the application
forms, online. This information should also be easily available in the headquarters and field
offices of the Departments. It is therefore proposed that these Departments produce an
informational leaflet or booklet as well as a website containing all relevant information.

R8: Delegate authority to issue work and residence permits. Streamline the work and
residence permits process by delegating the authority to approve these certificates to the
Commissioner of Labor, the Ministry of Labor and Employment, the Director of
Immigration, and the Ministry of Home Affairs and Public Safety, respectively. Currently,
the final decision regarding permits lies with the respective Ministers. This delegation of
authority is likely to significantly decrease the time and hence the cost of obtaining both
work and residence permits.

R9: Increase frequency of Immigration Board meetings. In case the delegation of

authority to disburse work permits to the Commission of Labor is delayed, it is

recommended that the frequency of board meetings to approve such permits be

increased. In addition, as noted in the Swaziland Investor Roadmap (2004) which seems

to have encountered a similar problem, fif approval criteria are clear and the information

collected is adequate, it is not clear why a Board meeting would be necessary at all, as

granting Residence Permits should become a routine function. If the Board must meet, it
should commit to weekly meetings unless no ap

R10: Set up procedures that allow for easy tracking of applications. Several investors
have indicated that it is difficult to track the status of applications. Any tracking of the
applications requires physically visiting the DOI and the DOL. Often, several visits may be
required to keep the process going. Improving this process may involve, among other
things, training staff to provide detailed updates of the application process by phone.

Long-term recommendations

R11: Unify residence and work permits. This recommendation proposes the
establishment of an integrated system of work and residence permits, preferably in the
form of a single permit. At the very least, the terms of the work and residence permits
should be uniform and of sufficient duration to cover the period of employment contract or
work assignment as this has not always been the case in the past. Procedures for applying
for separate permits are usually similar and duplicative hence it would save both
government and investor resources to apply for a permit only once. This proposal would be
rather easy to implement as an integrated permit may indicate whether an individual is
allowed to work in Lesotho or not.

R12: Reduce excessive and unnecessary submission requirements. Investors
highlight that one of the key reasons why obtaining residence and work permits is time-
consuming is due to the large number of supporting documents required. Some of the
supporting documents may create significant obstacles in obtaining a permit while not
fulfilling the useful purpose of determining the validity of granting work and residence
permits. For example, a letter of application and an application form essentially serves the
same purpose. It is therefore proposed that the requirement for a letter of application be
removed. In addition, rather than requiring applicants to submit all educational certificates
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it is sufficient to ask only for the most recent or the most advanced educational certificate.
Similarly, rather than requiring a full set of company documents including a manufacturing
license, memorandum, Articles of Association and tax clearance, it could be sufficient to
require only the manufacturing license.

2.5 LABOR RELATIONS
2.5.1 Policy Environment

Lesothods Labor Co thieorreldtiondi® @e2s such gserhpioynmers
terms and conditions and worker health, safety and welfare. The Labor Code Order No. 24
of 1992 provides inter alia for severance payments, sick pay and maternity benefits. The
Labor code was amended in 2000.

Lesotho is a member of the International Labor Organization (ILO) since 1966 and has

ratified 23 international labor conventions, including all eight fundamental human rights

instruments of the ILO. In addition, Lesotho is a signatory to the following Conventions

which enable social dialogue to take place: Freedom of Association and Protection of the

Right to Organize Convention, 1947 (No. 87); Right to Organize and Collective Bargaining
Convention, 1949 (No. 98); Worker 9.35Repr esent
Tripartite Consultation Convention, 1976 (No. 144); and Labor Administration Convention,

1978 (No. 150)."

To facilitate proper implementation of the legislative framework and to give both employers

and employees guidance on the labor law, countries such as Lesotho, Namibia and South

Africa have promulgated Codes of Good Practice on a variety of labor-related issues. The

Lesotho Labor Code (Codes of Good Practice) Notice of 2003 even provides a model
recognition agreement tatonsyworkersanderade unmysentlsed or g
process of collective bargaining.

2.5.2 Government entities dealing with Labor Disputes

Lesotho®& labor laws have been consolidated into the new Labor Code Order No. 24 of
1992 and its amendment (Labor Code Amendment 2000). This legislation also guides both
employees and employers on relevant procedures in all aspects of industrial relations. The
Labor Court and the Labor Court of Appeal are the key judiciary entities dealing with labor
disputes.

In 2000, two institutions were established to form the stakeholders in labor dispute
resolution in Lesotho. The first institution is the Department of Dispute Prevention and
Resolution (DDPR) at the Ministry of Labor and Employment. According to the DDPR
website, tatitononsus falaor tsbanalj established in terms of section 46B of the
Lesotho Labor Code (Amendment) Act, 2000. It has been established as a juristic person.
It is independent of the government, political parties, trade unions, employers and

empl oyersdé6 organizations. o0

In terms of the establishing Act, the DDPR has the following four statutory functions:
1 To attempt to prevent trade (labor) disputes from arising or escalating;
1 Toresolve trade disputes through conciliation and arbitration;

“lLO (2006), NDMNEERN0 O0OWDr K nPreograt i onal Labor Organizati
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M To advise employers, employersd organizatior
prevention and resolution of trade disputes; and

1 To compile and publish information about of its activities, statistics on dispute
prevention and resolution and significant arbitration awards.

The institution consists of the Director (who is the Chief Accounting Officer), the Deputy

Director, Conciliators, Arbitrators appointed by the Minister of Labor and Employment in
consultation with the Industrial Relations Council (IRC) and other members of staff

appointed by the Director. The DDPR operates from three main regional offices, (1) Post

Office Building, Maseru; (2) Teba Complex, Leribe; and (3) Opposite Race Course,

Mohal eds Hoek. I't also has seven satellite of

Section 226 of the Labor Code requires that the following disputes of right must be
resolved by arbitration, through the DDPR:

1 Any dispute which parties agree should be settled by arbitration;

1 Any dispute concerning the application or interpretation of a collective agreement, a
breach of contract of employment or a wages order;

1 Any dispute concerning the underpayment of any monies due under the Labor Code;
and

1 Any unfair dismissals other than those for participating in a strike, as a consequence of
a lockout or in relation to the operational requirements of the employer.

The Director of the Directorate may refer any of these disputes of right to the Labor Court if
he/she is of the opinion that it may also concern matters that fall within the jurisdiction of
the Labor Court.

The LNDC is the second key institution that deals with labor disputes. The function of the
LNDC in this context is to bring parties together before any formal process is set in motion.
Here the key role is played by the Labor Relations Manager at LNDC. The Manager, for
example, intervenes in strikes and tries to reconcile workers and managers. When this
informal process fails, the more formal process of the DDPR can be engaged which can
consist of conciliation and arbitration.

The other key institutions that deal with labor disputes in Lesotho are the two labor Courts:
the Labor Court and the Labor Court of Appeals.

2.5.3 Procedures for Dispute Resolution in Lesotho

The first step in a labor/employer dispute in Lesotho usually entails factory-level mediation.
In most cases, the Labor Relations Manager at the LNDC is involved and he is the first
mediator in the dispute. All parties can at any time take the dispute to the DDPR if they are
unhappy with the outcomes of the factory-level process.

In cases where an informal dispute resolution fails, the dispute is forwarded to the DDPR.
Once the DDPR is contacted, it will appoint a conciliator who will assist the parties to
resolve the dispute and reach a consensus. An appointment of a conciliator is a
compulsory first step but the outcomes of this process are fully dependent on the will of the
parties. The conciliator alerts and advises the parties on the relevant laws and the possible
consequences of the positions they have taken.

34

USAID Southern Africa Trade Hub



If an agreement is reached, the conciliator will provide assistance to the employer and
employee to write down the terms of the agreement. The agreement is than signed by all
three sides in the dispute.

According to the Labor Code, if no agreement is reached by the conciliator the issue must
go to arbitration which is also undertaken by the DDPR. In the case of a dispute over
interests, the complainants have a right to embark on a strike or a lockout although they
may agree to go for arbitration.®> Essential service providers, such as police or medical
staff, are however obliged to refer their dispute for a compulsory arbitration.

Where the DDPR gets involved, the result could include any agreed settlement or a

binding arbitration award. A DDPR arbitratoro
and effect as an order of a court of law. It can however be taken for review by the Labor

Appeal Court. During the process, it is up to the parties to communicate the proceedings

and outcomes of the process to their constituencies. The most common cases that the

DDPR deal with are unfair dismissals but also disputes over workersébenefits.°

Figure 4: The Formal Process of Labor/Employer Dispute Resolution in Lesotho
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Resolution and Prevention
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In a very few instances, the process of an employer/employee dispute can go through all
of the steps in the procedure described above. The process is then prolonged and can
sometimes take up to several years to go through all of the appeal options. Nevertheless,
as will become more apparent in the section below, given the strength of the dispute
resolution systems only in very few cases does a dispute end up in the courts.

® Strikes have been rather rare in Lesotho in the past decade but their frequency has somewhat increased in the past two
years.

® The Appendix contains the number of cases deal with by the DDPR disaggregated by sector of economic activity.
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2.5.4 Labor Disputes Analysis and Recommendations

The system of labor dispute resolution in Lesotho seems to adhere to the generally
perceived international standards in the field. The structure of the system emphasizes
giving priority to consensus-based processes as well as to prevention through early
intervention. Only a small fraction of disputes actually reaches the Labor Courts but, if this
occurs, given the complexity of procedures, the process is protracted and can last up to
several years. Lesotho also has well-established structures for tripartite dispute resolution
which, in the case of group disputes, also includes the labor union.

Overall, the dispute resolution system serves its function of providing efficient and impartial
compromises and arbitration quite well. Therefore the recommendations provided below
are relatively minor and do not attempt to redesign the current structures. However, given
increased tensions between largely foreign owned firms and domestic workers, efficiency
improvements in the system are necessary to cope with the anticipated increases in labor
grievances.

Recommendations
Short-term Recommendations

R13: Enhance financial resources available to DDPR. The key constraint for proper
functioning of the DDPR is the availability of financial resources to undertake its statutory
functions. The GOL has instigated significant budget cuts throughout nearly every
government department and the DDPR is no exception. It has been reported by the DDPR
that it currently only has resources in the budget for salaries and office maintenance. The
budget cuts within the department have forced it to halt a series of employee and employer
training sessions s as well as other important activities. Such significant budget cuts can
alsoimpactonthe DDP RO s  a dplvel disputes effidently.

R14: Employ additional staff in order to support the work of the Labor Relations
Manager at LNDC. One of the key issues in attaining smooth labor relations is the ability
to mediate disputes early in the process. The role of the Labor Relations Manager at the
LNDC is crucial in this respect. Additional staff can support the work of the manager,
relieve him from some of the current functions and ensure continuity in the task in case the
Manager is on leave or away from office for any other reason.

Long-term Recommendations

R15: Computerize the dispute resolution management system. The DDPR has noted
that an important constraint that decreases the efficiency of the dispute resolution system
in Lesotho is the lack of a computerized system for dispute management. As in other
areas of the government, such computerization might bring about improvements in the
speed and effectiveness of dispute resolution. As in many other fields, computerization
may improve efficiency by improving the speed of access to information.

2.5.5 Hiring and Termination
Analysis of procedures

As mentioned previously, the Labor Code of 1992 contains substantial provisions
regarding hiring and termination procedures in Lesotho. The Code applies to all contracts
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of employment with the exception of apprentices and trainees, who are subject to the
Technical Vocational Training Act, 1984.

According to the World Bank Doing Business Indicators, Lesotho is ranked 67 overall in

the indicator of Employing Workers.” The index, which includes a base of nearly 200

countries, quantifies how easy it is for an employer to employ and dismiss workers.

Lesotho ranks roughly in the second quartile of the distribution of countries on this
indicator. This indicatori mpl i es t hat Lesothob6és Labor Code i
terms of employing and dismissing workers.

The provisions of the Labor Code, introduce contracts of indefinite duration, contracts of
fixed duration, and contracts to perform specific work or to undertake a specified journey
(sec. 62(1)). There are several provisions that spell out circumstances of termination of
employment.

1 The expiry of a fixed-term contract;
1 The completion of the task for which the contract was concluded; and
1 Employee retirement.

According to Section 66(10) of the Labor Code, an employee shall not be dismissed,
whether adequate notice is given or not, unless there is a valid reason for termination of
employment. Termination of employment is only valid where it concerns:

1 The capacity of the employee to do the work he or she was employed to do (including,
but not | imited t o, tnmsrepresentatioroof@eng specfficskillsd ul e n
required for a skilled post);

1 The conduct of the employee at the workplace; or
1 The operational requirements of the undertaking, establishment or service.

Importantly, the burden of proof lies with the employer to show that that he or she acted
reasonably in treating the reason for dismissal as sufficient grounds for terminating
employment. In addition, dismissal that takes effect during a statutory maternity leave of
an employee shall automatically be deemed as unfair dismissal.

Where the employment relationship is terminated by the employer due to the operational
requirements of the undertaking, the employee is entitled to severance payments
amounting to two weeks of wages for each completed year of service in addition to
accrued holiday pay.

According to Article 66(4) of the Labor Code, a dismissed employee is entitled to have an
opportunity at the time of dismissal to defend himself or herself against the allegations
made, unless the circumstances are such that the employer cannot reasonably be
expected to provide this opportunity.

For contracts without reference to limit of time, the employer may terminate the contract
upon giving the following notice periods:

7 The Difficulty of Hiring index is the core index of the Employing Workers indicator. The index has several
components which all take valuesdween 0 and 100, with higher values indicating more rigid regulation. The
Difficulty of Hiring index measures: (i) whether fixadrm contracts are prohibited for permanent tasks; (ii) the
maximum cumulative duration of fixetgrm contracts; and (iii) thetio of the minimum wage for a trainee or first
time employee to the average value added per worker.
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T One mont hds noti ce, wh e roekindg corginuaushyofdrongyea has

or more;

T Two weeksd notice, where the employee has
than six months but less than one year; and

T One weekds notice, where the employee has
six months.

The employer is to provide a written statement of the reason for any dismissal to any
employee who is dismissed. The Labor Code does not entail special requirements
concerning the procedure to be followed during a collective dismissal.

2.6 CONCLUSION

This chapter has indicated that the areas of visa issuance, work and residence permits
need immediate attention from policymakers. The aim of reform in these areas would be
not only to improve the efficiency of procedures but also to increase investment and
tourism in Lesotho which would be beneficial for economic growth and poverty alleviation.

Currently, the terms under which visas, work and residence permits are issued and the
costs of obtaining these documents discourages both investment in Lesotho and the
importation of skilled individuals for business development. Difficulties in obtaining visas
have often been singled out by tourists and investors as an important contributing factor
that constrains their ability to enter Lesotho.

A reform of the visa and work permit system should aim to ensure that only those
individuals that are legally permitted to stay in Lesotho are allowed to stay but should also
aim not to hinder the entrance of foreigners into the country. Current practices act as
constraints to the expansion of export-oriented manufacturing and tourism - the two areas
that the government desires to develop.

The 2003 UNCTAD Investment Policy Review has

administration is a commendable feature of the Lesotho investment framework 7 it has
developed pro-actively and has focused on sustaining a competitive advantage for
Lesotho over alternative nearby locations for FDI. In these respects, it is a model for other

k

b €

b €

countries. 0 Research f or nclisiors neary pdecateldtea s mad e
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3. REPORTING

3.1 INTRODUCTION

This chapter describes the policy, legislative and procedural arrangements for the
establishment of businesses in Lesotho. Where appropriate, it differentiates business
incorporation requirements for foreigners from those for locals although, in general,
generic sets of obligations exist for both.

The provisions of the long-awaited Companies Act of 2011 were due to come into

operation on 1 October 2011. The provisions of the Act were intended to make significant
improvements to the transaction of business in Lesotho and, if implemented and
operationalized as intended, theys houl d result in significant i
ADoing Businesso rankings across various <cate

In addition, a number of new enterprise development policies and pieces of legislation
have recently been drafted and are intended to be finalized over the coming six to nine
months.

These new policies and pieces of legislation include the Micro-, Small- and Medium-
Enterprises Policy for Lesotho, the Lesotho Industrial Policy 2011 - 2013, the Investment
Promotion and Protection Policy, as well as recently gazetted amendments to the Trade
and Enterprise Regulations which make new amendments to a number of regulations.

Finally, a number of the GOL and development partner-funded initiatives are seeking to
complement improvements to the business climate through a number of specific
interventions, the most pertinent of which is the World Bank-funded Private Sector
Competitiveness Project®, whose Lesotho Enterprise Assistance Project (LEAP) provides
significant incentives of up to 80% of the costs incurred by private companies for
investments in training, product development, marketing and related activities.

The following section presents the situation in Lesotho as of 1 October 2011, following
entry into force of the new Companies Act. The section further explains the situation in
respect to other company registration arrangements that have not been amended through
provisions of the new Act and accompanying regulations.

3.2 THE POLICY ENVIRONMENT

Lesotho does not currently have a specific and overarching policy directed at foreign direct
investment (FDI). Policy instruments that have guided FDI in the past have been the
Companies Act of 1967 and various sectoral pieces of legislation covering mining, tourism
and the industrial sector, with a focus on manufacturing and the textiles and garments
sector in particular.

The draft industrial development policy seeks to bring a degree of coherence and focus
both to local and foreign investment by:

1 Introducing new industrial governance structures in the MTICM;

8 Theobjectiveo f t he Worl d Bank6s Pr i v astefacitaeciricreased Growthpaedt i t i vene
competitiveness of the Lesotho privatetse and to stimulate private sector development to attaihigh and

sustainable levslof growth needed to reduce poverty and realize the Millennium Development Goals (MDGS).

The Project Development Obijective is to facilitate increased participatibe giivate sector in the economy by

creating conditions for improving its productivity and competitiveness.
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Streamlining and strengthening industrial development support institutions;

Promoting Basotho entrepreneurship and Small- and Medium-enterprise (SME)
linkages;

Diversifying the range of manufacturing products produced;
Increasing the level of value-added created in Lesotho;
Diversifying export markets;

Improving the quality of infrastructure; and
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Promoting e-commerce and e-government.

For its part, the draft Investment Promotion and Protection policy seeks to create a
favorable environment for foreign investors specifically through initiatives to:

1 Provide investors with administrative assistance in locating in Lesotho;

1 Ensure investors of the principle of national treatment (non-discrimination) and that
their investment will be protected,;

1 Establish a liberal approach to the transfer of funds and foreign exchange regulations;
and allow investors adequate scope for the employment of non-citizens.

The analysis was unable to determine when the draft policy is intended to be finalized.

Analysis

There is clearly some degree of complementarity between the draft industrial development
policy and draft investment promotion and protection policy, both of which are to be
spearheaded by the MTICM. The main challenge to the Ministry is likely to be the degree
to which both policies are given meaning through specific and measureable activities,
outcomes, outputs and timeframes; and the extent to which they facilitate the removal of
restrictions to doing business and incentivize both local and inward investment. A further
challenge will be to ensure that the two policies do not result in a duplication of efforts.

3.3 BUSINESS REGISTRATION

This chapter of the report describes the processes for the registration of companies under
the provisions of the new Companies Act.

3.3.1 Company Law

Businesses in Lesotho are regulated by the Companies Act of 1967 and the Companies
Amendment Act of 1984. The Act has now been superseded by the Companies Act of
2011 which came into effect on 1 October 2011.

The new Companies Act provides for significant changes to the form and processes for the
registration of private and public shareholding companies in Lesotho. The preface to the
Act describes its purpose as being to:

i Provide for standard and adaptable requirements for the incorporation,
organization, operation and liquidation of companies;
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1 Define the relationship between companies and their shareholders, directors and
creditors;

Encourage efficient and responsible management of companies;
Protect shareholders and creditors against abuse of management power;
Provide for registration of external companies in Lesotho; and
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Set out the responsibilities of the Registrar of Companies and to provide for
incidental matters.

A key purpose of the new Companies Act is to reduce the time required for the registration
of companies significantly. Through processes currently being conducted by the One Stop
Business Facilitation Centre (OSBFC) located in the premises of the MTICM, it is
anticipated that the registration of a company will now take no more than 2 days, as
compared to the more than 20 days required before. The high time costs of registering
companies under the past regime were mainly due to:

The need for the appointment of lawyers to register companies along with the attendant
costs of the use of lawyers, which is now no longer required;

i The manual companies hames search process which will now be automated; and

1 The up to 14 days required for public health inspections, which will now be replaced
by post-inspection, or inspection after the registration of the company.

The company registration process will now also be automatically linked to registration with
the Lesotho Revenue Authority (LRA) for tax purposes.

3.3.2 Business Types

The Companies Act of 2011 prescribes that all companies incorporated before the new
Companies Act commences will be regarded as having been registered and incorporated
under this new Act. It defines a company as a body corporate incorporated or registered
according to this Act or the Companies Act of 1967 which is limited by shares or with
unlimited liability.

The Act governs the activities of private, public and external (foreign) companies and
companies limited by guarantee (which are effectively not-for-profit entities).

Private companies are limited in membership to between 1 and 50 employees, (allowing,
for the first time, the establishment of single-person companies), are restricted in their right
to transfer their shares and are prohibited from inviting the public to subscribe to their
shares or debentures.

A public company is defined as any company that is not a private company. External
companies are defined as body corporates incorporated outside of Lesotho.

3.3.3 The One Stop Business Facilitation Centre

The One Stop Business Facilitation Centre (OSBFC) was established in 2007 to ease the
administration of establishing businesses and obtaining licenses and work permits for
foreigners. A number of agents of the following departments and agencies are located in
the OSBFC:

1 The Department of Trade and Industry;
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The Lesotho Revenue Authority (LRA);
The Department of Customs and EXxcise;

The Department of Home Affairs; and
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The Department of Employment and Labor.

The OSBFC is given legal authority through a Memorandum of Understanding (MoU)
between the above-mentioned and the Ministries of Finance and Development Planning
(MoFDP) and the Ministry of Public Service (MPS). With the reorganization of the OSBFC
as a direct consequence of the implementation of the Companies Act of 2011, the
Registrar of Companies will also be located at the OSBFC. Efforts are underway, including
through the enactment of new legislation, to enable the re-location of additional
departments at the center, in particular the Ministry of Tourism which is responsible for the
issuance of tourism and related licenses.

A draft organizational development and human resource development strategy has been
developed for the OSBFC but is yet to be endorsed. Issues still under consideration
include whether or not the OSBFC should become a stand-alone body which is to be
governed by its own legislation and regulations and perhaps rendered more efficient by
becoming an agency. This would also require the establishment of a new organizational
structure for the OSBFC which would reform currently distributed governance
arrangements through which employees are still accountable to the ministries from which
they have been deployed.

Under new governance arrangements, other requirements would be the need to improve
and standardize staff performance and to offer standard conditions of employment, given
the different standards currently offered to the employees of government departments and
statutory agencies, in particular the LRA.

The restructuringoft he OSBFC woul d also requi the governm
provision of a regular, predictable and sufficient budget for the center, as opposed to the

current cost-sharing approach through which the different parties to the MOU make

differing contributions to costs.

Finally, it is intended to establish OSBFCs i
not clear, given the current constraints to the national fiscus, when these new offices will

be established. It remains uncertain whether the changes will be implemented under

current organizational arrangements or under a reformed institutional platform.

3.3.4 Registration Procedures

The Companies Act of 2011 has made a number of substantive changes to the process of
registering companies in Lesotho. The first major change to be implemented is to the
process of searching for and registering a company name which used to be a manual
process which could take up to a week, but is now due to be replaced with a computerized
process. Existing hard copy memoranda of association are in the process of being
scanned and loaded onto a single companiesddatabase.

Secondly, whereas in the past lawyers were required to draft memoranda and articles of
association, the OSBFC has developed and made available model templates which no
longer require the use of lawyers. The use of lawyers in drafting memoranda and articles
normally took a period of some 20 days and cost between 2,500 to M4, 000. In addition to

42

USAID Southern Africa Trade Hub



reducing the cost of doing business, this new provision will significantly speed up the
company registration process.

The new Act also provides for the simultaneous and automatic incorporation of companies
with registration for tax with the LRA and the use of single company tax identification
numbers (TINs). This has been coupled with efforts for the use of single company
identification numbers across all government departments and other statutory bodies.

Finally, once companies are incorporated, they can apply for trading licenses which are
issued by the Trading License Board following meetings convened on a weekly basis. The
issuance of these licenses is almost automatic and the evidence indicates that more than
95% of applicants are normally successful in their applications. Applications are rejected if

applicants do not meet the necessary application requirements. The issuance of sectoral
licenses is contingent on other factors discussed later in this report.

The new procedures are described in the figure below.

Figure 5: Company registration procedure through the OSBFC

Applicant checks name

LRA system registers

availability online

Data is entered into
computer and registration
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The following are requirements for the registration of all companies, barring companies

limited by guarantee.
Applicants for company licenses are required to submit:

1 A completed Application Form: Form 1 (Companies Registry/Schedule 1, the

Companies fAAct 0) ;

Consent Forms for each director: Form 8;
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Certified copies of su
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On receipt of properly completed application forms and supporting documents, the

Registrar of Companies will then:
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1 Register the particulars of the company; and

1 Issue a Certificate of Incorporation.

The whole registration process is not anticipated to take more than two days.
Companies limited by guarantee are not-for-profit companies for which:

1 An application must be submitted to the Minister of Trade and Industry;
1 The Minister must grant a licence if he is satisfied that an association:
o] Exists for a lawful purpose;
o] Is pursued for the public interest;
o] Intends to apply its profits or income to promote its objects; and to prohibit

paying any dividends to its members.
1 The Minister then grants licensest o r egi ster without the
There are currently no fees charged for the incorporation of companies.

It is intended that OSBFC would charge a fee for the incorporation of companies but, at
the time of this writing, no agreement had been reached on the fee to be charged.

3.3.5 Company Registration in the Districts

At present, there is no provision for company registration in the districts and all individuals
seeking to register companies have to do so in Maseru. Licenses are issued in the
districts, however, through monthly sittings of licensing boards established in MTICM
offices in the districts.

It is intended to establish OSBFCs in the districts and to enable the provision of the full
range of services on offer in Maseru, with the exception of a number of sectoral licenses
which will still be issued by specific ministries.

Analysis

The new Companies Act requires new companies to register their details by using
International Business Classification Codes (IBCCs), which was not the case before.
However, while the Act removes a previous restriction that companies can only engage in
one type of business activity, companies are not required to register additional IBCCs on
engaging in these new activities.

This amendment is likely to result in a number of challenges. While companies may be
registered under particular IBCCs, for which data will be kept, they may engage in
activities which are not documented and for which there would be no record, (except
through licensing data).

Secondly, and this was the view of banking sector participants at a recent Companies Act
presentation, while companies may secure bank loans for particular activities in line with
approved business plans, they may divert these funds to other enterprise activities they
are also engaged in. While the onus should be on banks to monitor the implementation of
approved business plans, this multi-functional nature of businesses under the new Act
may raise a few difficulties.
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The OSBFC brings together a streamlined and integrated suite of services aimed at
assisting businesses and investors. The facility is staffed by officials from several
government departments. The OSBFC currently operates manually and its objective is to
make it easier to do business in Lesotho through providing many services under one roof.
These services include:

i Trading licenses,
Manufacturing licenses,
Export Permits,
Rebates,

Visas,

Import permits,

Work Permits,

= =2 A4 A4 A A -

Residence Permits.

Processes for tourism licensing are also intended to be located in the OSBFC and efforts
are currently underway to facilitate the physical relocation of tourism licensing staff with
necessary licensing infrastructure to the OSBFC.

As the new procedures have just been implemented, it is likely that they will require some
time to become established and to achieve their intended efficiencies. Furthermore, in all
probability, the establishment of functioning OSBFCs in the districts is likely to take some
time, due the need to transfer existing staff or recruit new staff, to locate and rent offices
and to install necessary office equipment, infrastructure and computer linkages.

Recommendations

R16: Expedite the institutionalization of the OSBFC. The ongoing processes being
directed towards the development of a new organizational structure and human resource
framework for the OSBFC should also be expedited. These would bring to finality the
governance arrangement of the OSBFC and would clarify whether or not the organization
should become an agency or remain as it is as a government agency with multiple
accountabilities. The OSBFC should become a wholly privatized agency, earning revenue
through the registration of companies and issuance of licenses, or it could remain in its
current form as a government-owned entity and continue to be governed as it is, through
its inter-departmental MoU;

R17: Undertake legislative amendments that would allow the OSBFC to perform its
mandate. Processes, including legislative amendments for the location of a number of
licensing institutions not currently located in the OSBFC should be accelerated, as
legislation creating and regulating the activities of licensing departments in the line
ministries currently do not allow formal or permanent location of their staff in the OSBFC;

R18: Fast-track the automation of the One-Stop Center. Since Lesotho has already
established an investment facilitation office through the auspices of the OSBFC, it is
recommended that the facility be automated. The exchange of data electronically would
bring about significant efficiency improvements.
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3.4 REGISTERING FOR TAX

Company taxation is regulated by the Income Tax Act of 1993 as amended and the Value
Added Tax (VAT) Act of 2001 as amended. The Acts require all business entities to
register for tax, for Pay-As-You-Earn (PAYE) and for VAT for companies or income tax for
self-employed individuals.

The procedures for registration for tax have been amended by provisions of the new
Companies Act, which now provides for the immediate and automatic registration of
companies for tax on their incorporation as business entities through the OSBFC.
However, new procedures do not make for immediate registration of companies for other
taxes, specifically PAYE, for value added tax and for income tax for self-employed
individuals.

The steps currently in place for company tax registration are as follows:
1 Complete an application form;
1 Submit the application to the Advice Office of the LRA; and
1 Receive a Corporate Tax Clearance Certificate from the LRA.
Documents required for this purpose include:
1 Income Tax Registration form;
1 Certified copies of Memoranda and Articles of Association;
T Certified copies of Directorsd identificat
1

Copies of the identification documents of persons given power of attorney to
register the company for tax.

For VAT, applicants are required to submit to the LRA:

VAT 1 and TIN registration forms;

Certified copies of Memoranda and Articles of Association;

Certified copies of Directorsd identificat
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Copies of the identification documents of persons given power of attorney to
register the company for VAT.

For PAYE, the following is required:
A completed Employerés Registration For m;
Certified Copies of Memoranda, Articles and Certificates of Association;

Certified copies of Directorsdé6 identificat
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Certified copies of the identification documents of persons given power of attorney
to register the company for PAYE; and

1 Alist of all employees, including part-time staff, casuals, laborers and temporary
staff.

Resident individuals registering for income tax are required to submit an Individual Initial
Form and full information on his/her business and personal details, whilst non-resident are
also required to submit certified copies of work permits and identity documents.
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Analysis

New arrangements for the immediate and automatic registration of companies applying for
company registration as tax payers are welcome and should contribute to the more
integrated identification of companies across all government and quasi-government
departments and agencies. The MTICM will need to lead this process through
government. Other tax registration processes are not considered onerous or as inhibitors
to company establishment.

3.5 REGISTERING AS AN IMPORTER

Business enterprises wishing to import and export goods into and from the SACU region
are required to register as importers under the Customs and Excise Act of 1982.

Applicants are required to:

1 Complete an application form; and

1 Submit the application to the OSBFC.
Requirements for applications are:

1 A completed application form;

1 Certified copies of Memoranda of Association, Articles of Association, Certificates
of Association and Manufacturing License; and

1T Certified copies of company directors?o

3.6 REGISTERING A BONDED WAREHOUSE

All applicants who wish to register for a bonded warehouse, in which dutiable goods may
be stored, manipulated or undergo a manufacturing process for purposes of export, under
the Customs and Excise Act of 1982 are required to:

1 Complete an application form; and

1 Submit the application to the OSBFC.
Requirements for applications are:

1 A completed application form;

1 Certified copies of Memoranda, Articles and Certificates of Association and
Manufacturing License; and

T Certified copi es wmdntificabomgoeumgnts.di r ect or s o

Analysis

Through Supplement No. 9 to Gazette No. 84 of 11 December 2009, the Import
Restrictions (Amendment) Regulations, there are legislative restrictions to the importing of
certain scheduled goods (See Annex 2). The restrictions are on goods varying from
agricultural products including meat and poultry, and fruit and vegetable products to
petroleum, precious and semiprecious stones, vehicles and explosives. Importers are
obliged to apply for special dispensations for the import of these goods from various
ministries or from the OBFC.

a7

USAID Southern Africa Trade Hub



The requirements for establishing bonded warehouses are not onerous and do not
represent a major constraint to establishing businesses and normally take one week.

3.7 HEALTH CERTIFICATES

All incorporating businesses are required to apply for Health Certificates, which are either

issued by the Maseru Municipal Council (MMC), when companies intend to operate in

areas under the municipality 6osPubpliwHealtsafthe t i on,
Ministry of Health and Social Welfare for all other jurisdictions.

Applicants are required to submit application forms, copies of leases and sub-leases of the
premises where they intend to operate and copies of Memoranda, Articles and Certificates
of Association.

Fees for health certificates are levied at 10% of licenses the applicant holds (see section
on trading licenses).

The process of applying for health certificates can take up to 20 days and is contingent on
the availability of health inspectors of the MCC or of the Department of Public Health.

However, under the provisions of the new Companies Act, the registration and
incorporation of companies is not dependent on the submission of health licenses. In the
future, health inspections and clearances can be done after the registration of companies,
which should speed up the incorporation process. However, companies are not allowed to
engage in business until all provisions of the necessary sectoral licenses have been met.

3.8 REGISTERING FOR MUNICIPAL RATES

Businesses are required to register for municipal rates (municipal tax) either with the MCC
or with offices of the District Administrator in all other districts. However, in reality it does
not represent an obligatory procedure for many enterprises, particularly small enterprises,
because of poor enforcement.

Nevertheless, to register for the payment of municipal rates, enterprises are required to

submit applications to the appropriate municipal authority, supported by certified copies of
Memoranda, Articles and Certificates of Association and certified copies of company
directorsé identification documents, or where
proxies.

3.9 OBTAINING SECTORAL LICENSES
3.9.1 Obtaining a Traders License

The i ssuance of tradersdé |icenses is governed
amended in 1996, and the Trading Enterprises Regulations, 1999, as amended in 2011°.

Every person and business intending to engage in business has to have atrader 6 s | i cens
of which there are more than 200 types.

The intended purposes of the issuance of trad
1 Ring-fence the types of activities in which only locals are allowed to engage;

° Copies of he Trading Enterprise Regulations were not available at the time of the preparation of this report and
neither were its revised andments, planned to have been gazetted in October 2011. Status changed perhaps?
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Ensure consumer protection;

Regulate sole proprietors and partnerships that previously did not have to be
registered with the Registrar of Companies, although this provision has now been
changed by the new Companies Act;

1 Enable the collection of data on businesses to enable the provision of training and
the like; and
1 To collect revenue.
The i ssuance of traderso | i censesSBFGinMaserur i ed

and on a monthly basis in MTICM offices in the districts. License fees range from as low
as M100 (US$13) to a upper limit of M1,000 (US$130) and are half the maximum rate for
individuals who operate as sole traders.

The new Companies Act provides for the registration of businesses according to the IBCC.
The OBFCintendstoensur e the alignment of tradersdo | i

3.9.2 Obtaining a Manufacturing License

Manufacturing licenses are covered by the Industrial Licensing Act of 1969 (which is
currently under reconsideration) and the Pioneers Industries Encouragement Act of 1969.

The steps for the acquisition of a Manufacturing License are as follows:

1 Complete an application form;

1 Pay the statutory application processing fee of M50 (US$6.50);

1 Submit the application form to the Department of Industry official at the OBFC;
1

Make a formal presentation at the Pioneer Industries Board to motivate for the
application;

1 Pay for the annual license fee of M1,000 or US$130 if the application is successful;
and

1 Receive the license at the OBFC.
Documents required in applying for a Manufacturing License include:
1 A completed Manufacturing License Application form;

i Certified copies of company Memoranda and Articles of Association and
Certificates of Incorporation;

A copy of leases or sub-leases for the premises to be utilized,
Certified copi es of directorsdé identification d
An Environmental Certificate;
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An Occupational Health and Safety Certificate; and
A Health Certificate for food handlers.

For the majority of manufacturing license applications, Environmental Certificates issued
by the National Environmental Secretariat (NES) are sufficient. However, where
manufacturing activities are assumed to have actual or potential environmental impacts,
an Environmental Impact Assessment is required, which needs to be signed off by the
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NES. The requirements and detailed procedures for carrying out EIAs are contained under
Overview of Procedures Required for Site Development, Chapter 4.3.3 of this report.

In order to ease the process of obtaining manufacturing licenses, the Department of
Industry in which the Pioneer Industries Board is located has:

1 Reduced the length of the application form from 16 pages to 2 pages;

1 Caused the Pioneer Industries Board to convene as and when required, rather than
on a monthly basis as mandated by the legislation;

In practice, issued licenses even when the board has not been in quorum; and

Has de-emphasized one of the key objectives of governing legislation, the
protection of existing local businesses, in its review of applications.

The original purpose of the Pioneer Industries Board was to facilitate and monitor the

registration of manufacturing companies to ensure they accorded with national

development priorities and to protect local manufacturing companies from foreign-owned
competitors, under the Import Substitution Industrialization policies of the past. The
Boardbébs purpose has now changed to enable it
to a much more liberalized business regime.

3.9.3 Obtaining a Mining License

Operating under the Mines and Minerals Act of 2005, the Commissioner of Mines in the
Ministry of Natural Resources is authorized to issue mineral rights to both foreigners and
local investors.

In applying for mineral rights, applicants are required to:

1 Identify themselves and provide the names, addresses and nationalities of all
directors, officers and holders of 5% or more of the equity, and their local
registration and Articles and Memoranda of Association;

1 Provide information on their financial status, including balance sheets, profit and
loss statements for the previous 2 to 5 years, banking and other financial
references, proposed financial plans including loan and equity capital, anticipated
lenders (if any), and anticipated interest costs and repayment schedules, with new
companies requiring valid references from financiers;

1 Provide information on the applicantsd tec
including experience in previous mining projects, and the Curriculum Vitae (CVs) of
proposed project managers, senior geologists and mining engineers, whilst
qualified and locally registered mining companies can also be contracted to provide
requisite technical capacity;

i Provide information on the proposed project, including the description of the
physical location of a proposed site, a proposed detailed work program for the
mining or prospecting license being applied for, describing estimated reserves,
estimated average grade, proposed mining and treatment method, anticipated daily
through-put and recovery, anticipated processing method, anticipated realized
values (drilling program, proposed program and proposed bulk sampling program),
infrastructure requirements, proposed employment of nationals and expatriates by
category of skill, anticipated payrolls and anticipated housing and other amenities;
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1 Describe proposed marketing arrangements, including the product to be marketed
and market area and furnish information on the proposed marketing organizations,
including the names, addresses and particulars of the directors and principals, their
marketing experience and valuation procedures;

1 Describe anticipated service arrangements, including patent and know-how
licenses and anticipated management, engineering and other service contracts;

1 Furnish financial analysis of the project, including feasibility reports, cash flow
projections, pro forma balance sheets, profit and loss and source and application of
funds statements and financial assumptions and projected rates of return;

Secure police clearance; and

Ensure the completion of a project Environmental Impact Assessment (EIA)
through the National Environmental Secretariat for which guidelines exist; and

1 Submit a final mining lease application.

Although legal provision is for the Board that supports the Commissioner of Mines to meet
twice a year to review and approve licenses, it now meets as and when required. On
approval, it takes about a month for both prospecting and mining licenses to be issued.

The costs of both mining and prospecting licenses are M1,000 or US$130 a year,
renewable annually.

3.9.4 Obtaining a Tourism License

There are no explicit procedures for securing tourism licenses except as provided for in the
Accommodation, Catering and Tourism Enterprise Act 0f1997 and the Liquor Licensing Act
of 1998. The act provides for a Tourism Licensing Board which is responsible for the
issuance and renewal of licenses for camp sites, hotels, lodges, restaurants, self-catering
establishments, bed and breakfasts, youth hostels, resorts, motels, catering and guest
houses.

Applicants for any of the above licenses are required to apply to the Board three months

before its sitting and lodge applications to the Secretary of the Board, accompanied by a

lease, or sub-lease (or Form C2 i issued by traditional chiefs), and company memoranda

of association. Applications mustcontainap pl i cant s6 names and addr e
nature of the license sought and describe the location of the facility for which the license is

sought.

When an application is submitted for a license inthe areaofamuni ci pal i t yabs | ur
number of national and/or local authorities, specifically the Ministries of Health and

Tourism, the Lesotho Tourism Board, the Police Department and the Maseru City Council,

are required to carry out inspections and to submit inspection reports to the Board on

prescribed forms.

The Board does not issue a license unless it is satisfied that the premises meet the
minimum requirements as set out in Schedule | of the act. Licenses are granted for the
duration of one year from their date of issuance and cost M1,000 (US$130). Licensees
wishing to renew their licenses are required to submit an application three months before
the date of its expiry and are liable for penalties determined by the Minister should they fail
to submit their applications for renewals in good time.
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The Tourism Board is legislated to sit once a quarter to approve new license applications
and once a month for license extensions. There is the intention to amend legislation to
enable it to sit as and when required and to enable the location of Tourism staff to the
OSBFC.

3.9.5 Obtaining a Liquor License

Liquor licenses are covered under the Liquor Licensing Act of 1998, which provides for the
licensing of the sale of liquor and related matters for: hotels; taverns; off-sales; clubs;
service canteens; discotheques; motels; night clubs; lodges; public bars; shebeens;
restaurants and resorts.

Liquor licenses are issued by the Liquor Licensing Board which requires applicants to
submit:

1 Valid lodge, motel, hotel or restaurant licenses issued under the Accommaodation,
Catering and Tourism Enterprises Act of 1997;

1 Evidence that the applicant intends to operate on premises which are a bona fide
lodge, resort, motel or hotel at which meals are intended to be provided; and

1 That the applicant is a fit and proper person to whom a license can be issued.

Applications for liquor licenses for restaurants, taverns, shebeens, discotheques, night
clubs or off-sales are required to satisfy the Board that the applicant:

1 Is a holder of a valid restaurant license issued under the Accommodation, Catering
and Tourism Enterprises Act of 1997,

1 The applicant intends to keep a bona fide restaurant, shebeen, tavern etc. intended
for the purposes for which they have been licensed;

1 In case of renewal, has not violated licensing conditions; and

1 That the applicant is a fit and proper person to whom a license can be issued.

The approval of liquor licenses is contingent on meetings of the Liquor Licensing Board
which sits once a quarter.

Analysis

A number of constraints have been identified in the issuing of licenses. Standard licenses
issued by the OSBFC are obtainable within a week, while most sectoral licenses are
issued within a period of a month, provided that applicants meet business compliance,
documentation and other requirements.

However, the Tourism Board sits on a quarterly basis and as such delays the process of
establishing and doing business in Lesotho. The Ministry is in the process of amending
legislation to enable, amongst other things, the Board to meet more frequently.

The major constraint in the issuing of manufacturing licenses relates to capacity
constraints in the National Environmental Secretariat (NES) who are responsible for the
issuance of Environmental Impact Assessment (EIA). Anecdotal evidence indicates that
the EIA process can take anything up to one year to finalize. EIA is discussed in more
detail in the next chapter.
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Finally, as the issuance of manufacturing licenses is based almost solely on the
submission of licenses issued by other agencies including the NES, Ministries of Trade,
Labor and Home Affairs, it would not appear to have its own intrinsic value. Under the new
act, the OSBFC will link new companies to the tax regime and issue TIN or single
company identification numbers intended to be used across the whole system of
government. Thus, the compliance monitoring function embodied in the issuance of
licenses could easily be shifted to the OSBFC.

Consequently, we recommend that the efficacy of manufacturing licenses be reviewed,
with the view to its removal as a regulatory requirement for manufacturing, for which
legislative amendments would have to be crafted. The onus of ensuring compliance with
other requirements, particularly EIAs on the part of large manufacturers, should be
transferred to the OSBFC which, with the NES, should also have transparent criteria
indicating which types of manufacturing should carry out EIAs.

Il n respect of tradersdé | icenses, It is not
purposes. Firstly, in terms of consumer protection, inspections are carried out by the MCC

in Maseru and the Department of Public Health in the districts, both of which have limited
capacity. Anecdotal reports of the sale of products that have exceeded their sell-by-dates
with attendant health consequences attest to weaknesses in this area.

In terms of ring-fencing certain business activities for locals, there is considerable
evidence that the licensing regime has been unable to do so as there are a significant
number of expatriates engaged in basic trading reserved for locals, which points to the
existence of extensive corruption in issuance of licenses. The reservation of business
activities is not a good practice in itself, however there are cogent arguments for such a
practice in the context of a well-articulated small enterprise policy that seeks to capacitate
and grow small indigenous businesses.

In terms of data collection, the reality of the paucity of accurate and reliable trade and
commerce data points to the lack of a system for the updating and collation of enterprise
data; the fact that licensing has been paper based is probably a key contributing factor.

Finally, in terms of capacity building, the MTICM neither facilitates nor provides training to
small and medium enterprises; although some of the recent Ministry of Finance and
Development Planning (MoFDP) allocation to the small enterprise sector will be channeled
towards business development services (BDS) and to the guarantee of loans by
commercial banks.

Recommendations

R19: Computerize the issuance of licenses. The issuance of licenses should be
computerized to enable the collection of meaningful data on enterprise activity, in order to
enable the ongoing formulation and monitoring of enterprise development policies and
programs.

3.10 ACQUIRING INCENTIVES

With the cessation of Duty Credit Certificates (DCCs) under the Textile and Clothing
Industry Development Program (TCIDP) in March 2010, there are no direct incentives for
businesses in Lesotho. Originally targeted at textile manufacturing companies, the
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incentives were tradable instruments which could be used to offset the duty on fabric and
garment imports.

More generalized incentives, applicable to all textile exporters, have as their competitive

base the benefit of non-reciprocal preferential market access, currently created through

the AGOA with the US and to a lesser extent, through the Everything-But-Arms (EBA)
amendment to the EU6s Generalized System of P

A further general incentive for manufacturing companies is through corporate taxation of
manufacturing activities, which is 10%, compared to 25% for other activities. Furthermore,
tax on income from exports to outside the SACU region is 0%.

Mining companies are exempt from sales tax on capital during mine evaluation and
construction, with royalties set at between 6% and 8%.

Finally, subsidies on rentals can be made available by the LNDC for new manufacturing
industries located in LNDC serviced sites. However these are not standard and have to be
negotiated on a case by case basis. There are no explicit criteria for the issuance of these
subsidies.

Analysis

Preferential market access incentives are, more often than not, the prerogative of bilateral
or multilateral trading partners whose outcomes Lesotho can seek to influence, but cannot
always determine or specify. In the current local and international economic context, there
would appear to be limited scope for sizeable new incentives additional to the ones that
already exist.

In view of revenue challenges which have seen government revenue decline by some 40%
recently, the scope for local long-term incentives is also limited. Even in-kind incentives,
such as rent holidays or subsidies in industrial parks, or preferential rates on utility costs
have limited scope due to the revenue maximization obligations imposed on most statutory
bodies. A recently launched grant facility of M200 million or US$26 million offered to textile
manufacturing companies seeks to ensure their continued operations in the short term
(two years) but is only available to already existing companies. The details of the grant
facility were not available at the time of the preparation of this report.

3.11 POLICE CLEARANCE

Renewable police clearances are required annually for the registration of companies by
foreigners and for obtaining some sectoral licenses. Police clearance is required for the
issuance of mining licenses and for licenses for individuals dealing with explosives, arms,
ammunition and related items.

Processes for the issuance of police clearances are relatively straightforward and in the
case of foreigners, requires the submission of:

1 A work permit;
1 A residence permit;
1 Copies of passports; and

T A justifying |l etter i1issued by the applican
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Police clearance fees are M100 (US$13) and for foreigners take a maximum of two
months to be issued.

For locals, only copies of passports and the payment of a M100 (US$13) fee are required,
and clearance certificates are normally issued after a period of one month.

Analysis

Anecdotal evidence suggests that police clearance certificates have the effect of
prolonging company registration processes, particularly for foreigners. In other countries,
including neighboring South Africa, police clearance is only required from foreigners on the
incorporation of companies and on the extension of work and residence permits which are
of at least two years duration. There is no requirement for applications for annual police
clearance certificates.

The practice in Lesotho probably exists for historical reasons and has been perpetuated by
less than sufficient rule of law and oversight, which has resulted in considerable illegal
immigration and the illegal acquisition of passports, resident and work permits and
business licenses by individuals who are not entitled to them. However, the requirement
for police clearance does not seem to have stopped these abuses.

Recommendations

R20: Introduce the Automated Fingerprint Identification System (AFIS). Anecdotal
evidence shows that speedy issuance of police clearance is hindered by manual
processes. Introduction of AFIS will impact positively on the waiting periods for results and
feedback to customers. For example, it should take Police less than three days to provide
courts with records of previous convictions instead of weeks. In addition, on-the-spot
background checks, fingerprint clearance for employment, company registration and
permits will be greatly enhanced by the system.
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4. LOCATING

4.1 INTRODUCTION

This chapter examines the procedures that domestic and foreign investors in Lesotho
encounter when acquiring a property, developing it, connecting to utility networks, and
complying with environmental standards and regulations. The chapter not only provides a
procedural outline and highlights the main issues investors face in acquiring and
developing land but also provides recommendations to decrease relevant entry barriers.

Before proceeding to an analysis of the issues pertaining to locating investment in
Lesotho, this section provides some backgroundf act s regarding Lesot hoi

Lesotho has a land area of 30,355 km?. It is one of only three countries in the world to be

fully inside another country i South Africa. It has a mountainous topography and over 60%

of its territory is 2000 meters above sea level. The lowlands, comprised of a narrow strip

20050 km wide along the western border, encompa
support most of the population of about 1.8 million. The foothills with an elevation ranging

from 1,800 and 2,000 meters are a narrow patch between the lowlands and mountains.

The rest of area is mountains and is above 2000 meters.

Only about 10% of the land is arable, and soil degradation is a serious problem. A small

portion of land is suitable for intensive cultivation and more than 80% of it is in the

lowlands. Animal and human pressureson land are high.Le s ot hods popul ati or
increased from 53 persons per sg. km in 1986 to 62 persons in 2006; the pressure on

arable lands was 588 persons per sg. km in 1996 (KoL 2000 cited in World Bank, 2005).

This chapter is structured as follows: Section 4.2 overviews and analyses procedures
regarding acquisition of land in Lesotho and section 4.3 examines site development
issues.

4.2 LAND ACQUISITION
4.2.1 Overview of Key Issues Regarding Land Acquisition

According to the Constitution of Lesotho il
and is held in trust by the Kingo. Cultural
have use rights. In practice this means that no land in Lesotho is privately owned. The

grant of a title to land in urban areas is in the form of a lease. The first Land Act was
passed by the Lesotho Parliament in 1979. The
allocation and introduces a leasehold title system for land in designated urban, agricultural

and development areas. The remaining rural land is held in a less formal system of

allocation. This land can be leased from the GOL and allocated in titled form.

an
Iy

In Lesotho, the regulations that govern acquisition of land for investment or other purposes
are as follows:

1 Land Act, 2010

1 Land Administration Authority Act, 2010
1 Land Survey Act, 1980

1 Deeds Registry Act, 1967
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Stamp Duties (Amendment) Act, 2001
Town and Country Planning Act, 1980

= =2 =

Local Government Act, 1997
1 The Valuation and Rating Act, 1980

One of the unique legal features of Lesotho is legal dualism. It means that Lesotho has

both formal and customary legal systems as well as a dual system of courts. The land

regulations are no exception. Within the dual system of land administration, customary law

is applied in rural areas and a more formal system of land holding rooted in Dutch Law in

urban areas. In addition, it is crucial to note that a fundamental feature of the customary

land tenure system is that land is communally owned and cannot be sold by the

landholder. Land in customary law systemsi s hel d in a | ess formal s
but can be acquired by the Government for designation and allocated in a titled form.

After nearly a decade of preparation, a significant land reform was introduced in 2010. In
that year, the Lesotho Parliament passed a Land Act that supersedes the 1979 Act.

The 2010 Land Act is a significant step forward with regards to enhancing both foreign and
domestic investment in Lesotho as well as providing a high quality land management
system. Several important provisions in this regard are worth mentioning. The Act ends or
decreases discrimination against some sections of the society in inheriting or owning land.
In particular it:

1 Decreases discrimination against women in owning and inheriting titles to land
although the discriminatory sections in the Deeds Registry Act 1967 particularly
sections 14 and 35 (c) still remain.

1 Ends discrimination against citizens of Lesotho who are not ethnically Basotho. The
repealed Land Act of 1979 contained a restriction of title to land to citizens who are
Basotho. This was contrary to article 18 of the Constitution. The Land Act of 2010
removes the limitation on land holding by non-Basotho citizens. The effect of this
change is that there is no longer a distinction in the law between Basotho and non-
Basotho citizens.

1 Enhances tenure security for all land occupants and supports the use of land as
collateral in order to obtain credit.

The passing by Parliament of the Land Administration Authority Act, 2010 which
established a government entity of the same name was a key regulatory provision in this
regard. According to the statute, the Land Administration Authority (LAA) is an
autonomous agency of the Ministry of Local Government and Chieftainship. LAA is tasked
with the administration of the leaseholds land tenure system, the registration of deeds and
surveys and mapping. Its key functions are to:

1 Administer the leasehold land tenure system including the grant of leasehold title,
granting consents for lease transactions, and keeping of records of land holdings in
Lesotho

1 Administer the deeds registration system; and

Administer surveying, regulate land surveys, provide general purpose mapping and
spatial data, and maintain the nationds spat

The LAA is merging and replacing the existing departments of Lands Surveys and
Physical Planning and the Deeds Registry previously responsible for these activities.
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In 2011, LAA commenced providing its statuary services with new staff and customer
service. As noted by Donker (2010) dAwith a po
15,000 leases in the Deeds Registry. One of the reasons for this low number is the

b

exi stence of informal settlements in the urba
Lesotho, with financi al support from the US G
Corporation (MCC), is currently undertaking a projectentittedi Land Admi ni strat.
Reform in Lesothod. The MCC provides US$362.5

include water, health and private-sector development.

The key executive entity for the land administration reform project is the LAA. Changes in

the new Land Act and provisions already in force in the Land Survey Act, 1980, now allow
LAA Ato quickly and relatively cheapl yurbanur vey
land over the next three years for owners and occupiers to receive registered | e a s'® s . o
The project has completed its pilot phase and is currently preparing for its implementation
phase. Initial outcomes are encouraging with several thousand parcels in the Maseru peri-
urban area having been granted a lease. At the end of the project the systematic urban

land tenure regularization activity is expected to achieve a fully revamped, modern, and
efficient land agency, effectively administering largely formal leasehold titles in the Maseru
urban area. Successful completion of the project is likely to fully transform the land market

in Maseru, making land marketable and increasing its economic potential. It will allow a

larger share of the population to secure loans and mortgages and increase investment. All

this is likely to lead to increased employment, alleviating poverty and increasing economic
growth.

The Agrarian Reform and Rural Development Report (2006) on Lesotho states that the

|l and management system is fAcharacterized by wu
in the urban and peri-urban areas. A lot of settlements in these areas are situated on the

9% arable land, further decreasing its potential for agricultural production. As these areas

are unplanned, they also tend to be overcrowded with no space for basic services such as

roads, and they are vulnerableto high-r i sk environmental and heal't
sprawl in Lesotho has resulted in unplanned extra-legal allocations for a vast number of

Basotho who have bypassed the largely dysfunctional administrative systems to obtain

urban and peri-urban land rights.

422 Anal ysis of Lesothods Land Management Syst
Investment and Economic Development

The development of the land market in Lesotho is quite low. As mentioned above Maseru
only has 15,000 land title deeds registered in a city of 250,000 people. In a fully functioning
land market the number of leases should be at least five times that amount. The most
recent available data (2001) shows the total value of transferred properties in Maseru in
the order of M6.1million. This sum is only around US$1 million - an unduly low number.*

The 2003 UNCTAD Lesotho Investment Policy Review concluded its analysis of the land

mar ket devel opment as follows: Athe | and syst
to develop in which investors and others requiring land are able freely to purchase and
encumber titles from others and put the | and

introduction of the new Land Act is likely to improve land market development somewhat,

10 Johnsorand Matela (2011)
1 Swedsurvey 2006.
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however critical bottlenecks may remain. The key achievement that is likely to produce
large tangible results in the short term is the establishment of the LAA and its effort to title
land in Maseru and other urban areas. This is expected to provide a large number of local
micro enterprises, which are estimated to be among the biggest employers in the country.
Recent estimates show that there are over 250,000 such micro-enterprises which are often
run by women and are visible almost everywhere. Up until now these micro-entrepreneurs
had no or little access to credit from the formal banking sector. This might change as a
result of the introduction of the new Land Act as owners of micro enterprises with a formal
title to their land might be able to seek formal banking sector credit and expand
investment.

The remainder of section 4.2.2 analyses so0me
management system such as customary law, zoning and land identification from the
perspective of investment constraints and challenges.

Customary Law

World Bank (2002) highlights three key weaknesses in the application of customary law to
a large section of land in Lesotho.

1 Customary land tenure system does not offer security of tenure. The allottee is
entitled only to a form of usufruct during its lifetime. On his/her death, the land
reverts to the allocating chief or headman for reallocation. The allottee can neither
sell the land nor lease the land.

1 The allocating chief or headman has power to allocate land exclusively to their own
6subjectsdéd. They cannot allocate | and to a

1 Customary land tenure is designed to encourage subsistence farming and, in fact,
discourages allocation of land for commercial farming. Indeed, land can be taken
away from a person who, in the opinion of the allocating chief or headman, has
more land than necessary for the needs of their household.

These three issues and the first point in particular essentially preclude the development of
a land market on land where customary law is applied.

Zoning

Physical planning and adequate zoning of || and
modern economy. Almost by definition, land under customary law is not zoned, so any

long-term development planning is difficult. The situation is not significantly better on

zoning of land which falls outside of customary law. The statistics are difficult to obtain but

it is well known that current land planning does not cover vital urban and rural areas. To

give an example, the areas immediately around the Thetsane Industrial Estates have seen

the development of informal settlements which have precluded the expansion of the

estates.

The Government proposes to develop the legal framework and the administrative
guidelines for land use and physical planning in urban and rural areas. Guiding principles
will be set for the major land use categories i agriculture, forestry, grazing, settlement,
industry and mining and water storage. The rationalization and restructuring of land use
and physical planning will be followed in order to integrate and harmonize the work of the
newly established LAA and other government entities dealing with the acquisition of land.
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Identifying Land

A key factor that shows underdevelopment of the land market in Lesotho is a lack of estate
agents. In fact, Maseru does not have any recognized estate agents, domestic or
international. There are no branches of international and regional estate agents such as
Knight Frank, Seeff or Pam Golding in contrast to all other SACU countries. Some small-
scale estate agents with limited offers do exist in the low-end and high-end residential
markets but with limited land market development, they are unable to develop into larger
indigenous companies. These are often small companies that provide a diversity of
property-related services, and for which these are typically a small component of the
business. Therefore, one of the most important ways for identifying land for development
in Lesotho i.e. contacting an estate agent, is in most cases not open to investors.

Another route to identify land is to find suitable government land and obtain a lease from
the government. Because of inadequate land planning and procedural complexity, it is
particularly difficult for investors to obtain land through this channel (see section 4.2.2.4 for
details of procedures). Furthermore, publically available information regarding the
availability of government land for business purposes is limited. There are several
government ministries involved in the process, with little information sharing and
cooperation aimed at facilitating the provision of land to investors. In fact, land
administration is fragmented into nine separate ministries. The Ministries of Agriculture, of
Local Government, of Justice, of Trade and Industry, of Public Works, of Natural
Resources, of Tourism, of Environment, of Education, Finance and LNDC are all involved
for a variety of reasons.

Land registration and deed transfers

Under the old 1979 Land Act securing a lease was a complicated, long, costly and
uncertain process. As stated in the Land Pol
inadequate human, technical and financial resources, land administration is chaotic and

that a simple exercise like registration of a lease sometimes takes upwards of six years to

complete. Three to four years is considered normal. The system of land administration that

Lesotho has is such that delays especially in the issuing of leases are inevitablea

One reason for the delay is that under the Land Act, 1979, Ministerial consent is required
at various stages before a lease or a sublease can be granted. Bureaucratic paperwork
that is required to register a lease is unnecessarily plentiful and very complex. Surveying
and valuation facilities are minimal. There is no register or record to indicate how much
land individual holders have in Lesotho and the value of their holdings.

With the establishment of the LAA, land registration and deed transfers are likely to be
much faster and more reliable. As mentioned above the tilting of land is already under way
and the process should now be shortened to a few months.

Another improvement is an extension of the duration of leases. Previously industrial land

could only be leased for 30 years. Article 32(1)(b) of the New Land act statesthatain | e a s e
shall not be granted for a term exceeding 60 years where the lease is for heavy industrial
purposes, commercial and light industrial purposes and hotel purposes.0The land reform
undertaken in 2010 is a significant step forward with regards to the development of a well-
functioning land market in Lesotho, but its impact will be less than desired as issues such

as zoning and land identification have not been improved.
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Access to land for foreign owned companies

The 2010 Land Act has made some changes to allow for easier access for foreign
investors to acquire land. Key features of new Land Act regarding foreign investorso
access to land in Lesotho are as follows:

1 Allow foreign enterprises to hold titles for land provided it is for investment purposes
and provided that Basotho form at least 20% of the membership or shareholding of
the enterprise.

1 Under these conditions a foreign investor is allowed to lease land directly from the
government. Previously,under the Land Act of 1979, Al a
citzenwhoisBasot hoo and it could not be held by
Basotho origin.

1 Consent of two ministers is required. According to Article 4 of the Land Regulations
whi ch accompany the Land Act fithe Minister
written recommendation or advice of the Minister responsible for trade or any other
Minister for purpose of the investment to be undertaken by such foreign enterprise.
The Minister shall, upon receipt of the recommendation or advice, give written
approval for allocation or holding of | and

The present provisions in the Land Act continue to be a disincentive to foreign
investments. Firstly, there are only few Basotho who have the willingness and resources to
hold even 20% shares in a company. These provisions impact negatively on investors
decisions to invest. Furthermore, investors complain that it is difficult to expand their
production because the land that is sublet to them may not be able to accommodate an
expansion. Ministerial approvals make obtaining a lease to land bureaucratically difficult
and time-consuming.

Restrictions on access to land for foreigners are usually implemented to avoid land

speculations and excessive ownership of national land by non-locals. However, in the

short to medium term this is unlikely to be a significant problem in Lesotho. Moreover,

given Lesothods rel at i vteellimitecdscapadityoflecal onomi ¢ si z
entrepreneurs it is crucial for Lesotho to attract foreign investment. FDI is likely to provide
employment and some technology transfer to local companies; therefore, from the

perspective of overall economic development it may be more effective to liberalize access

to land for foreigners for investment purposes. This policy may be implemented in a

carefully managed way and once, for example, foreign purchases reach a certain
percentage of Lesothods t otaatbmaticaestrctiohanisuch nv e st
purchases will re-apply.

According to World Bank (2006), because of these constraints,

to be low value-added and highly foot-loose and Lesotho is self-selecting what may be the
sub-optimal types of for ei gn i nvest ment 6. The bank al so no
the foreign investors to set up enterprimses o
addition, access to credit continues to be impaired as the problems with acquiring land

prevent both domestic and foreign firms from using land as collateral.

Obtaining Land from the LNDC

The LNDC is a development arm of the GOL in terms of its founding Act, with the central
goal of industrializing the economy. In pursuing this, the LNDC has used a two tiered
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