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Foreword

It is now almost two
years since the
adoption of the SADC
Protocol on Gender and
Development and we
find ourselves at the
momentous turn of the
decade. 2010 is:
The 15" anniversary of
Beijing Plus Fifteen.
*The tenth anniversary
(and review year) for
the Millennium Development Goals.
¢ The tenth anniversary of the United Nations
Security Council Resolution 1325.
¢ Thirtieth anniversary of the Convention for the
Elimination of All Forms of Discrimination
Against Women (CEDAW).
¢ The thirtieth anniversary of Southern African
Development Community (SADC).
¢ The launch of the African Decade for Women
(2010 - 2020) of the African Union.
¢ The year that the Soccer World Cup came to
Africa for the first time!
¢ Asignificant benchmarking year for the SADC
Protocol on Gender and Development.

This study, a sequel to the 2009 Baseline
Barometer, is important for benchmarking
progress towards the realisation of the 28 targets
set for 2015 by the SADC Gender Protocol, which
incorporate and enhance the existing African
and global commitments. The 2010 Barometer
also coincides with the SADC Member States first
reports to the SADC Secretariat on
implementation of the provisions of the Gender
Protocol. Unfortunately only two countries,
Namibia and Zimbabwe have ratified the Protocol
while Botswana and Mauritius are yet to sign.

A question put to the forty national and regional
organisations that form the Southern Africa
Gender Protocol Alliance is why continue with
this monitoring exercise when governments
themselves have agreed a monitoring framework
against which they are benchmarking progress.

There are several reasons why the annual civil
society Barometer is significant:

¢ A regional synthesis: \While governments
will submit country report, this is the only
overall regional analysis of its kind. Evidence
abounds that one of the most effective forms
of pressure on governments is peer pressure.
Almost all that has been achieved on the gender
front in the region has been a result of the
push-me-pull-you factor. Holding governments
to account collectively as well as individually is
key to progress.

¢ An independent analysis: The civil society
Barometer is an independent initiative, drawing
on country reports by researchers and experts
in each country, analysed by a team of sector
experts who are able to contextualise the vast
amount of quantitative information assembled
in this publication. By providing a mirror on
government reports, the Barometer enhances
the vital watchdog role of civil society that is
a well documented and acknowledged part of
the progress achieved to date.

¢ A citizen score card: A unique feature of the
Barometer are the various tools that have been
used to give ordinary citizens “voice” in annual
reporting processes that are often done at desk
tops, devoid of reference to the people whom
they serve. These include the annual score card

Putting the protocol to work at a village meeting in Zimbabwe.

Photo: Colleen Lowe Morna
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done at country level and across sectors in
participatory ways (see executive summary); as
well as the SADC Gender Protocol knowledge
and attitude quizzes conducted in 2009/2010
and reported on in this issue of the Barometer.

¢ An accountability tool for civil society as
well as governments: The Barometer abounds
with examples of initiatives undertaken by civil
society organisations using the SADC Gender
Protocol for leverage. The final chapter on
implementation assesses the successes and
challenges of the Alliance. Thus the Barometer
is an accountability tool for civil society as well
as governments. Assessing these two partners
together is key to the progress that has to be
made over the next five years.

e Constitutional review opens new
possibilities in Zambia.

e 50/50 campaign and the Malawi May
2009 elections.

e Can South Africa's 50/50 success be
sustained?

e Using the SADC Gender Protocol to

o benchmark progress in the private

sector.
g ® The Alliance Economic Justice Cluster
prioritises gender budgeting.
e Popularising economic provisions of
the SADC Gender Protocol.
e Working together to end human
trafficking.
e The Western Cape Network on
Violence Against Women.
e Measuring change - GBV indicators.
U e Making care work count: A policy
drive.
e Citizen's strengthen media regulation.
" e Media under the spotlight.
e Media that mediates.
* The road to ratification in Zimbabwe.
k e Linking local, national and regional
initiatives in Malawi.
e Women activists in Madagascar call
for 30% women in transitional
government

There are several new and unique features in
the 2010 Progress Barometer when compared
with last year's Baseline Barometer:
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e Data has been updated wherever possible (e.g.
on HIV and AIDS trends and elections); new
country data has been added (especially from
Angola); and new research incorporated
(especially on governance and the media).

® There is a new chapter on Peace Building and
Conflict Resolution based on Article 28 of the
Protocol. This is timely with 2010 being the
10th anniversary of the UN Security Council
Resolution 1325 which specifically addresses
the impact of war on women and women's
contributions to conflict resolution and
sustainable peace. Even though the SADC
region is enjoying relative peace except some
sporadic unrest in the DRC and fragile
governments in Madagascar and Zimbabwe, it
provides a useful reflection of where women
are in the sector.

¢ This edition features practical examples on the
application of the Gender Protocol by
governments and civil society in their day to
day work as they seek to make a difference in
the lives of women and men in the region (see
examples in box).

e As mentioned earlier several surveys add
texture, reflection and “citizen voice” to this
issue of the Barometer, as well as provide on-
going tracking tools.

The score card shows that overall there has been
a 1% decline in how citizens view government
performance relative to the 28 targets of the
Barometer from 55% in 2009 to 54% in 2010.
The 1% decline of women's representation in
parliament to 24% and marginal increase of
women as sources in the media to 19% show
that there is still a long way to go before parity
is achieved. Poverty, the burden of migration,
disease, human rights abuses among others
continue to threaten the goal of achieving gender
equality.

An important start would be for governments
to commit to use the 2010 momentum to ratify
the Protocol. This would be a tangible sign of
commitment, against the many challenges ahead.

Dr Muna Ndulo
Chair, Gender Links



Executive summary

KEY INDICATORS OF THE STATUS OF WOMEN IN SADC COUNTRIES'

&L [<}) [ 3
., = | § || 2|2 |s|£|E|s|2|£ |2 2| 5|2
% women S = & 2 S s 5 £ = 5 | = N S E é
< s ] é = = ; = 2 § & K N E
Parliament 38.6 7.9 7.7 22.9 10.3 21.2 18.8 39.2 26.9 23.5 427 21.9 30.7 15.2 17.9
Local Government na 19.3 na 58 6 n/a 6.4 35.6 41.8 n/a 39.7 17.9 34.2 6.6 18.5
Cabinet 25.7 21.1 14.3 31.6 15.4 22.7 12 321 18.2 16.7 412 23.5 20 13 171

EDUCATION

Primary School 46 49 45 51 49 50 49 47 51 51 49 48 50 49 49
Secondary School 44 52 36 56 48 44 52 44 54 51 52 50 44 45 48
Tertiary level 40 53 26 44 49 39 54 38 56 57 53 50 32 53 n/a

ECONOMY

Economic decision-making| 24 44 14 21 16 18 0 25 25 31 23 40 21 23 23
Income? na 38 na 28 na 41 27 41 28 na 31 28 na 34 37
SEXUAL AND REPRODUCTIVE HEALTH

Using contraception 6 44 31 37 15 42 76 17 55 41 65 43 41 30 60
Births attended by skilled | 46 99 61 55 51 54 100 48 81 100 92 74 46 47 69
personnel

comprehensive knowledge| 7 40 | 15 | 2 19 | 42 | 68 | 43 | 65 | 67 | 27 | 52 | 45 | 34 | 44
Soperton of toa 61 | 58 | 58 | 58 | 58 | 58 | 19 | 60 | 50 | 42 | 59 | 57 | 55 | 5 | 60
HIV positive pregnant 14 95 4 71 18 14 | 683 | 28 58 99 83 69 68 | 609 | 426
women receiving PMTCT

Overall na 46 73 22 33 23 33 27 40 na 50 40 36 33 13
Board of directors na 24 47 18 10 27 36 25 39 na 38 30 22 27 38
Senior management na 39 50 8 20 26 22 35 35 na 35 29 30 33 10
Top management na 30 56 18 13 19 25 17 42 na 25 33 21 11 13

Female staff in institutions| na 37 18 67 44 29 79 28 47 na 50 33 28 29 25
of higher learning

Proportion of students in na 54 77 73 71 50 82 26 60 na 64 37 60 61 57
institutions of higher learning
News sources na 20 19 32 23 20 19 14 20 31 20 19 21 14 16

TAl figures refer to % of women in that category; the figures are derived from the tables in the report. Sources of all data are indicated in the relevant tables throughout the report. na =not available;
n/a = not applicable. All numbers have been rounded to the nearest decimal point
The percentage of women's income is arrived at by adding male and female income for each country as determined by the ILO and then expressing female income as a percentage of the total.
Figures highlighted in red are those in which women constitute 50% or more of a particular indicator.

Except for slight gains in education, health and decision-making, where there has been
economic decision-making, there has been limited backsliding at the very moment that SADC
progress for the women since the adoption of countries should be making rapid strides towards
the Southern African Development Community the attainment of the 28 targets set for 2015.
(SADC) Protocol on Gender and Development in
2008. The table of key indicators shows that other than
education, use of contraceptives, and births
Gains in women's education, including at the attended by skilled personnel, the only area in
tertiary level, are not reflected in political which women are consistently above the 50%

SADC Gender Protocol 2010 Barometer 9



Gaborone, Botswana.

mark is the proportion of women living with HIV
and AIDS. This and gender violence are among
the most telling indicators of women's unequal
status in the region.

Alliance focal person Chingedze Chinyepi at the launch of the Baseline Barometer in
Photo: Colleen Lowe Morna

The regional analysis is based on shadow country
reports prepared by activists and experts in the
fifteen member states of SADC whose
governments will present their own reports to
the regional body this year. The civil society
watchdog country reports and regional analysis
highlight huge variations between countries in
relation to the 28 targets. For example, Mauritius
has the region's lowest maternal mortality with
only 28 deaths per 100, 000 compared to 1140
per 100 000 in Malawi (one of the highest rates
in the world). While 99% of HIV positive pregnant
women in Seychelles receive Prevention of Mother
to Child Transmission (PMTC) treatment in DRC
the comparative figure is 4%. These figures
underscore the variations in socio-economic
conditions in the region.

But the fact that two countries (Mauritius and

Botswana) have not yet signed, and that only
two (Namibia and Zimbabwe) have ratified the

10 SADC Gender Protocol 2010 Barometer

Protocol raises concern as to the overall level of
commitment by governments to this key
instrument. Five years before key deadlines are
to be met, gender activists gave their
governments an overall score of 54%, compared
to 55% in last year's Baseline Barometer. Country
scores ranged from 79% in Namibia to 38% in
Zimbabwe.

These are the main findings of the 2010 progress
barometer produced by the Southern African
Gender Protocol Alliance, which comprises over
forty regional and national NGOS that
campaigned for the adoption of the Protocol.
The 2010 Barometer is being launched at the
parallel civil society forum to the SADC Heads of
State summit in Windhoek Namibia.

On a positive note:

Constitutional provisions for gender equality
are patchy, but reviews open doors for
change: While Constitutions have varying
provisions on sex discrimination and gender
equality, these are patchy. However, good
practices in a number of countries including South
Africa, Namibia and Malawi, and constitutional
reviews taking place in five SADC countries point
to the potential for change. The SADC Gender
Protocol has been a reference point for women
in demanding their rights during the
constitutional review process in Zambia,
Madagascar and Zimbabwe.

There has been progress in education,
including at the tertiary level: Many countries
have reached gender parity in primary and
secondary education. In seven SADC countries -
Botswana, Mauritius, Namibia, Seychelles, South
Africa, Swaziland and Zambia - there are now
more women than men in tertiary institutions.
The Gender in Media Education (GIME) audit
that is being launched at the Gender and Media
Summit in October 2010 reveals that there is a
higher proportion of women than men media



students (61%), although there are still fewer
female (36%) than male educators.

There has been an increase of women in
decision-making: \Women now constitute 23%
of economic decision-makers, up from 18% in
2009. However, in some countries this is
considerably lower, for example in Mauritius
there are no women in economic decision-
making. There is only one women finance minister
(in Namibia) in the SADC region.

There are signs that women's meaningful
participation in the economy is being taken
seriously: For example, the Zambian ministry
of lands is setting a good example with gender
disaggregated data on land distribution aimed
at ensuring that at least one third of all new land
holdings are allocated to women. A regional
gender budgeting network led by the Zimbabwe
Women's Resource Centre and Network (ZWRCN)
that coordinates the Alliance economic cluster
aims to ensure that women and men benefit
equally from government expenditure.

Women in the private sector are finding
their voice: Business Women in South Africa is
using the gender protocol to benchmark progress
in achieving gender parity in the private sector.

The unpaid work of women is being
challenged: GEMSA, in partnership with
Voluntary Services Overseas- Regional Aids
Initiative Southern Africa (VSO-RAISA) is taking
forward the “Making Care Work Count
Campaign” through advocating stand alone care
work policies in line with the provisions of the
SADC Gender Protocol.

The role of women in the peace and security
of the region is finally receiving attention:
Although data is still woefully scarce, the chapter
on peace and security introduced in this issue of
the Barometer shows that this sector is finally
receiving attention. South Africa is to be

Malawi vendor.

Photo: Gender Links

commended on keeping gender disaggregated
statistics that show a representation of women
of about 25% in its security services, and Namibia
for coming close to attaining gender parity in its
peace keeping forces during this monitoring
period.

HIV and AIDS campaigns are slowly paying
off: There is some evidence that prevention
campaigns are beginning to change sexual
behaviour patterns and lead to a reduction in
HIV and AIDS. However, gender disparities
continue to be a major driver of the pandemic
in the region. SADC countries are stepping up
male circumcision initiatives as a means of
prevention.

Extensive advocacy work by the Southern
Africa Gender Protocol Alliance has led to
increased awareness of the existence of the
SADC Gender Protocol: A pilot knowledge
quiz shows that 61% of citizens around the region
have basic information about the Protocol, but
overall less than half answered more detailed
questions, such as the specific provisions of the
Protocol, correctly. For example only 30% are
aware of the gender violence target to reduce
by 50% current levels of gender violence by 2015.
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This calls for even more concerted awareness
campaigns.

Of serious concern is the fact that:

Harmful customary practices undermine
women's rights: The contradictions between
customary law and codified law undercut
women's rights at every turn. Harmful practices
which threaten the physical integrity of women
and girls are occurring every day. Women struggle
to access justice. Customary law further
undermines access to justice. In many SADC
countries, girls marry from the onset of puberty.
Widows throughout the SADC region are
vulnerable to highly discriminative practices such
as property dispossession.

Meaningful economic participation is weak:
Trade policies are mostly gender blind. Only a
few procurement policies make specific reference
to women. Women still struggle to access credit
although most SADC countries now have
programmes of one kind or the other to assist
women in accessing credit. Women continue to
predominate in the informal sector. Figures on
land ownership are patchy, but range from 11%
to 46% (in Botswana). However the land holdings
of women are much smaller than those of men.
There are huge gaps in the per capita income of
women and men: for example in South

Gender violence is escalating: Despite
concerted campaigns, there is no sign of gender
violence abating. Indeed, this is taking new forms
with trafficking now a major threat. Sexual and
gender based violence in schools is a serious
problem in the region, and greater measures
must be taken to combat this trend.

Women lack agency and voice: There has been
a paltry 2% increase in women sources in the
media from 17% in the 2003 Gender and Media
Baseline Study (GMBS) to 19% in the Gender and
Media Progress Study (GMPS). While smaller and
more socially conservative countries like Lesotho
and Malawi have demonstrated remarkable
progress, those with more advanced media like
South Africa, Namibia and Mauritius have
remained static.

Citizen score card 2010

The 2009 Baseline Barometer introduced a Citizen
Score Card for the Protocol, in which advocacy
groups critiquing country reports could also score
their country performance against the 28 targets
in the Protocol. This process was repeated in
2010, and country scores summarised for each
sector. The 2010 scores are summarised in the
table after the executive summary, and the
comparative figures provided graphically below.

Africa, the per capita income of women

in 45% that of men. Comparative sector scores on the SADC Gender Protocol

80%

[l Average %2009
M Average % 2010

Women lack decision-making power | 70%
over their lives and bodies: Choice of | 60% -
termination of pregnancy is only fully legal | 50% -
in one SADC country: South Africa. Despite | 40% -
the provisions for sexual and reproductive | 30% -
health and the fact that most countries | 20% -

have some policy framework to cater for | 10% -
this, contraceptive usage varies from 0% -
6% in Angola to 65% in South Africa.
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Scores show a slight drop one year after
the launch of the Baseline Barometer: The
scores for the two years are similar, with dips on
HIV and AIDS, peace and conflict resolution and
a slightly higher score on gender violence. Overall,
there is a decline from 55% to 54%. It is
unfortunate that two years since the adoption
of the Gender Protocol there is so little sign of
progress.

Education scores highest, media lowest:
The graph also shows that of the ten sectors
surveyed for the report, education scores highest,
while media, information and communication
score lowest. These perceptions are consistent
with the empirical findings.

v

Each chapter of the 2010 Progress Barometer
contains examples of the “Protocol@work”.
These include examples of how governments and
NGOs are using the Protocol for lobbying,
advocacy, legal and constitutional reform aimed
at achieving the targets of the SADC Gender
Protocol. Critical next steps include:

Next steps

¢ Launch of the 2010 Progress Barometer at the
SADC Heads of State Summit in 2010.

¢ Administering of the “SADC Gender Protocol
Citizen Score Card”, SADC Protocol knowledge

and attitude quizzes for 2011.

e Workshops on the country reports
and administering of the citizen
score card at country level.

e Storing all information in an online,
interactive data base.

¢ Developing and refining sector and
country policies.

e Stepping up cross region campaigns
such as the 50/50 campaign.

¢ Tracking, monitoring and evaluating
progress.

e Updating and reporting on the

SADC Gender Protocol country scores 2010

M citizen score

40%
30% -
20% -
10%
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Best and worst performers: The graph of
average country performance against the 28
targets of the Protocol ordered from highest to
lowest puts Namibia, Mauritius and South Africa
at the top of the chart. Botswana (a politically
progressive but socially conservative country),
Madagascar and Zimbabwe (two countries in
transition) are at the bottom of the list. While
these scores are just perceptions - and citizens in
some countries might be tougher graders than
others - they are an important mirror for
governments on how their voters view their
performance.

Members of the Southern Africa Gender Protocol Alliance. Photo: Trevor Davies
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SADC GENDER PROTOCOL 2010

MAIN PROVISIONS

Provides for all Constitutions in the region to enshrine gender equality and to give such provisions
primacy over customary law. All laws that are discriminatory to women are to be repealed. It also
provides for equality in accessing justice, marriage and family rights and the rights of widows, elderly
women, the girl child, women with disabilities and other socially excluded groups.

ARTICLES 12-13: GOVERNANCE (REPRESENTATION AND PARTICIPATION)

Provides for the equal representation of women in all areas of decision-making, both public and
private and suggests that this target be achieved through Constitutional and other legislative
provisions, including affirmative action. It further stipulates that Member States should adopt specific
legislative measures and other strategies, policies and programmes to ensure that women participate
effectively in electoral processes and decision-making by, amongst others, building capacity,
providing support and establishing and strengthening structures to enhance gender mainstreaming.

ARTICLE 14: EDUCATION AND TRAINING

This article provides for equal access to quality education and training for women and men, as well
as their retention at all levels of education. It further provides for challenging stereotypes in education
and eradicating gender based violence in educational institutions.

This Article provides for the equal participation of women in economic policy formulation and
implementation. The article has provisions and targets on entrepreneurship, access to credit and
public procurement contracts, as well as stipulations on trade policies, equal access to property,
resources and employment.

SPECIFIC TARGETS TO BE ACHIEVED BY 2015

ARTICLES 4 - 11: CONSTITUTIONAL AND LEGAL RIGHTS

1. Endeavour to enshrine gender equality and equity in their Constitutions and ensure that these
are not compromised by any provisions, laws or practices.

2. Review, amend and or repeal all discriminatory laws.

3. Abolish the minority status of women.

4. Endeavour to ensure that 50% of decision-making positions in all public and private sectors
are held by women including through the use of affirmative action measures.

5. Enact laws that promote equal access to and retention in primary, secondary, tertiary, vocational
and non-formal education in accordance with the Protocol on Education and Training and the
Millennium Development Goals.

6. Adopt and implement gender sensitive educational policies and programmes addressing gender
stereotypes in education and gender based violence.

ARTICLES 15-19: PRODUCTIVE RESOURCES AND EMPLOYMENT, ECONOMIC EMPOWERMENT

7. Ensure equal participation by women and men in policy formulation and implementation of
economic policies.

8. Conduct time use studies and adopt policy measures to ease the burden of the multiple roles
played by women.

9. Adopt policies and enact laws which ensure equal access, benefits and opportunities for women
and men in trade and entrepreneurship, taking into account the contribution of women in the
formal and informal sectors.

10. Review national trade and entrepreneurship policies, to make them gender responsive.

11. With regard to the affirmative action provisions of Article 5, introduce measures to ensure that
women benefit equally from economic opportunities, including through public procurement
process.

12.Review all policies and laws that determine access to, control of, and benefit from, productive
resources by women.

13.Review, amend and enact laws and policies that ensure women and men have equal access
to wage employment in all sectors of the economy.

14 SADC Gender Protocol 2010 Barometer




BAROMETER CITIZEN SCORE CARD

PROGRESS DATA 2010

INDICATORS GOING FORWARD

SCORE OUT
OF TEN

v Most SADC constitutions have non- discrimination clauses and 12 provide for non-discrimination | v Increase in the number of countries that include sex as a grounds for

based on sex. Nine provide for gender equality. discrimination.
v Six constitutions have claw back clauses. v Increase in the number of countries that include gender equality in their 6 0
v Only two Constitutions address the contradictions between customary law and customary Constitutions.

practices that undermine women'’s rights. v Number of countries that ensure that Constitutional provisions are not

undermined by any other law or practice.

v In each country (details in report) there is still discriminatory legislation to review. v/ Number of countries that review and eliminate all discriminatory practices. 6 6
v Very few countries have specific legislation to do so; examples are Zimbabwe (Legal Age of | v/ Number of countries that specifically abolish the minority status of women,

Majority Act 1982) and Namibia (Married Persons Act). These laws are in any case undermined and ensure that this is not undermined by customary law. 6 6

by customary law.
Parliament: The average representation of women in both houses across the region is 24%. This | v/ Number of countries that make a concerted effort and achieve gender
ranges from 7% in Botswana and the DRC to 44% in South Africa. parity in parliament.
Local government: The average representation of women at the local level is 29.7%. This ranges
from 1.2% in Angola to 58% in Lesotho. 58% (the highest) to 6,4% (the lowest).
Cabinet: The average representation of women in cabinet is up to 22% from 21.4% in 2009; this
ranges from 41% in South Africa to 12% in Mauritius.
President/prime minister: There are no women heads of state. Malawi and Zimbabwe have
women deputy presidents and Mozambique has a woman prime minister. 5 5
Public service: Comprehensive data is not available. For the eight countries for which data could
be obtained, this ranged from close to parity in Botswana to less than one fifth in Malawi.
Private sector and other areas of decision-making: Comprehensive data not available.
Affirmative action has been applied in all the sive countries that have made substantial progress,
but this does not cover all areas of decision-making within the countries. Cases are: South Africa
(voluntary party quota; Employment Equity Act); Namibia (legislated and voluntary at local level);
Mozambique and Angola (voluntary party quotes) Lesotho (local government electoral law).
Primary: Equal enrolment of girls and boys in all countries except Angola and DRC where girls | v Number of countries that attain gender parity at all levels of education.
constitute 46% of total enrolment.
Secondary: Gender gap is narrowing in all countries; more girls than boys in Lesotho; but girls
only 36% in the DRC and 44% in Tanzania, Mozambique, Malawi and Angola. 7 7
Tertiary: Equal proportions of women and men in Swaziland; in Seychelles (58%), Namibia,
Mauritius, South Africa; Botswana and Zambia there are more women than men. In Madagascar,
Lesotho, Angola, Malawi, Mozambique, Tanzania and DRC women are less than men (26% in
DRC, the lowest)
The proportion of women in the teaching service ranges from 70% in Lesotho to 20% in the DRC; | v Progress towards achieving gender parity in school administrations.
men predominate as principals; women predominate in the arts and men in the sciences and | v Progress towards achieving gender parity in subjects. 6 6
technical subjects; while there have been some reviews of curriculum gender stereotypes abound. | v Changes to school curricula.
GBV in schools is high.
Women comprise 25% of decision-makers defined as minister/ deputy minister/permanent secretary | v Number of countries that achieve gender parity in economic decision-
of finance; economic permanent secretary/DG; governor and deputy governor of the reserve bank. making. 4 4
This ranges from Swaziland (40%) to Mauritius (none).
Only South Africa, Malawi and Madagascar have conducted such studies; little evidence of policy | « Number of countries that have done time use studies. 5 4
measures flowing from these.
Ad hoc initiatives mostly focus on micro finance, for example, eg in Mauritius the National Women | v/ Number of countries that have policies and laws to promote women'’s
Entrepreneur Council; Tanzania the National Micro Finance policy gives guidelines on achieving participation in economic decision-making. 5 5
gender equality; SA various funds for micro finance.
Most policies are gender blind with a few exceptions; eg Zambia Trade and Industrial policy | v Number of countries that review trade and entrepreprenuership policies
recognises that women remain marginalised in the professional work place and private enterprise; from a gender perspective. 4 4
proposes steps for addressing this.
Only South Africa has a Preferential Public Procurement Act that provides for redressing historical | v Number of public procurement acts and procedures that specifically mention
imbalances including gender. The Mauritius Public Procurement Act refers to “community and end gender equality. 5 5
user participation” without specifically referring to women.
Comprehensive information is difficult to access; data obtained shows a range from 11% land | « Number of countries that review laws and extent to which these promote
ownership in Seychelles to 25% in DRC and Tanzania. In Botswana women are 46% of landowners parity in ownership. 5 5
but holdings are smaller. In Tanzania women land holdings are about one third the size of those
of men.
Women eam, on average, 50% to 70% of men’s earings in the SADC region. v Number of countries that have ratified the ILO conventions and conventions

100 and 101. 6 6
v Completed audit of current labour legislation.
SADC Gender Protocol 2010 Barometer 15




MAIN PROVISIONS
ARTICLES 20-25: GENDER BASED VIOLENCE

This article makes provision for the implementation of a variety of strategies, including enacting,
reviewing, reforming and enforcing laws, aimed at eliminating all forms of gender based violence,
and trafficking. There are specific stipulations for the provision of a comprehensive package of
treatment and care services for survivors of gender based violence, including the access to Post
Exposure Prophylaxis and the establishment of special courts to address these cases. There are
specific provisions on human trafficking. A section which provides for monitoring and evaluation
sets targets and indicators for reducing gender based violence levels by half by 2015.

ARTICLE 26: HEALTH

This article provides for the adoption and implementation of policies and programmes that address
the physical, mental, emotional and social well being of women with specific targets for reducing
the maternal mortality ratio and ensuring access to quality sexual and reproductive health services.

This article covers prevention, treatment care and support in relation to HIV and AIDS.

This provides for the equal representation of women in conflict resolution and peace building
processes as well as the integration of a gender perspective in the resolution of conflict in the region.

This article provides for gender to be mainstreamed in all information, communication and media
policies and laws. It calls for women'’s equal representation in all areas and at all levels of media
work and for women and men to be given equal voice through the media. The Protocol calls for
increasing programmes for, by and about women and the challenging of gender stereotypes in
the media.

SPECIFIC TARGETS TO BE ACHIEVED BY 2015

14. Enact and enforce legislation prohibiting all forms of gender-based violence.

15.Ensure that laws on gender based violence provide for the comprehensive testing, treatment
and care of survivors of sexual assault.

16.Review and reform their criminal laws and procedures applicable to cases of sexual offences
and gender based violence.

17.Enact and adopt specific legislative provisions to prevent human trafficking and provide holistic
services to the victims, with the aim of re-integrating them into society.

18.Enact legislative provisions, and adopt and implement policies, strategies and programmes
which define and prohibit sexual harassment in all spheres, and provide deterrent sanctions
for perpetrators of sexual harassment.

19. Adopt integrated approaches, including institutional cross sector structures, with the aim of
reducing current levels of gender based violence by half by 2015.

20.Adopt and implement legislative frameworks, policies, programmes and services to enhance
gender sensitive, appropriate and affordable quality health care.

21.Reduce the maternal mortality ratio by 75%.

22.Develop and implement policies and programmes to address the mental, sexual and reproductive
health needs of women and men; and

23.Ensure the provision of hygiene and sanitary facilities and nutritional needs of women, including

women in prison.
ARTICLE 27: HIV AND AIDS

24 Develop gender sensitive strategies to prevent new infections.

25. Ensure universal access to HIV and AIDS treatment for infected women, men, boys and girls.

26. Develop and implement policies and programmes to ensure the appropriate recognition, of the
work carried out by care-givers, the majority of whom are women; the allocation of resources
and psychological support for care-givers as well as promote the involvement of men in the care

and support of People Living with Aids.
| ARTICLE 28: PEACE BUILDING AND CONFLICT RESOLUTION

27. Put in place measures to ensure that women have equal representation and participation in
key decision-making positions in conflict resolution and peace building processes, in accordance

with UN Council Resolution 1325 on Women, Peace and Security.
ARTICLES 29 - 31: MEDIA, INFORMATION AND COMMUNICATION

28.Take measures to promote the equal representation of women in ownership of, and decision-
making structures of the media, in accordance with Article 12.1 that provides for equal
representation of women in decision-making positions by 2015.

16 SADC Gender Protocol 2010 Barometer




PROGRESS DATA 2010

Nine SADC countries have legislation on domestic violence; only seven have specific legislation
that relates to sexual offences. Three countries have no specific legislation — Angola, Madagascar
and Zambia.

INDICATORS GOING FORWARD

v Number of specific GBV laws per country; measure change in laws
periodically.

SCORE OUT

OF TEN

Only SA has included the provision of comprehensive treatment and care, including Post Exposure
Prophylaxis (PEP) to survivors of sexual assault to reduce chances of contracting HIV and AIDS.
In Botswana, Mauritius, Namibia, Zambia this is included in policies but not law thus its less
enforceable. Seychelles provides for health workers only. PEP in most countries is not well known
or accessed.

v Number of laws that have clauses that provide for comprehensive testing,
treatment and care.

Only 5 countries (Lesotho, Namibia, SA, Tanzania, Zimbabwe) have sexual offences legislation.

v Number of countries with sexual offences acts.

12 Southern Africa countries have signed the United Nations Protocol to Prevent, Suppress and
Punish Trafficking in Persons, especially Women and Children (Palermo Protocol). Six countries
have specific laws on human Trafficking - Madagascar, Mauritius, Mozambique, Swaziland, Tanzania
and Zambia. This is an increase from 4 last year. In South Africa and Zimbabwe, trafficking is
provided for in Sexual Offences Legislation. Malawi is receiving technical support from the IOM to
develop legislation.

v Number of countries with specific legislative provisions to prevent human
trafficking and provide holistic services.

v Number of people reintegrated into society.

v Number of cases that have been prosecuted (for those that have laws).

v/ Number of new countries that adopt legislation or add human trafficking
provisions to their legislation.

Ten SADC countries have legislative provisions for sexual harassment; mostly in labour laws.
Mauritius has a Sex Discrimination Act. In Botswana, Mozambique, Namibia, South Africa and
Zimbabwe, this is covered under labour law. In Tanzania, sexual harassment is covered in Penal
Code and Sexual Offences Act.

v/ Number of countries with sexual harassment legislation, policies and
strategies.

14 SADC countries have adopted and are implementing National Action Plans/Strategies/ Response
to End Gender Based Violence. Most SADC countries are moving away from Sixteen to 365 Day
Action Plans to End GBV. However plans lack specific targets and indicators; effective monitoring
mechanisms. Data on GBV is sporadic and unreliable. A pilot project to develop GBV indicators is

In 2001/2002 only South Africa and Zimbabwe fulfilled their commitment to allocate 15% of

v All countries to develop country specific National Action Plans.

v Effectiveness of NAPS as measured by countries that have already adopted
GBV National Action Plans.

v Extent of GBV, and reduction each year as measured through the GBV

v All SADC countries to have gender sensitive and aware health policies

6

6

underwai in South Africa, Mauritius and Botswana. indicators studi.

at 65% Zimbabwe was second, with 58%; Angola lowest at 5%.

v Gender disaggregated data according to type of contraceptive.

government expenditure to health. Lesotho, Mozambique and Swaziland achieved about half of that address issues of access and quality. 6 6

the 15% target; Botswana achieved 10,45%.

Maternal mortality varies widely from 28 per 100 000 in Mauritius to 1140 per 100 000 in DRC. v Number of countries, especially those with high levels, that achieve the 6 6
7% reduction in maternal mortality.

Only three Southern African countries have a contraceptive usage rate of over 60%; SA is highest | v Percentage of people accessing and using contraceptives. 6 6

Total coverage of sanitation facilities varies from 100% in Seychelles, Mauritius to 15% in Madagascar;

Four of the 15 countries have a prevalence rate of over 15%, while 4 have a prevalence of 4% or
less. The highest prevalence is in Swaziland (26%) and lowest in Madagascar and Mauritius (2%).
With the exception of Mauritius and Seychelles where HIV is mostly driven by drug use, women
in SADC have a higher prevalence rate than men. This is highest in Angola (61% women compared
to 39% men). Mauritius at 68% had the highest percentage of women aged 15-24 with comprehensive
knowledge of HIV and AIDS (UNGASS 2010 Country Reports), followed by Seychelles (67%) and
Namibia (65%). The lowest comprehensive knowledge of HIV and AIDS: Angola (7%), DRC (15%)
and Lesotho (18%).

Number of countries that achieve 100% sanitation coverage.

v Percentage reduction of HIV and AIDS in each country and reduction in
the gender gap.
v Increase in comprehensive knowledge of HIV and AIDS.

urban coveraie is ieneralli better than rural coveraie

v Access to ARVs ranges from 3% in Madagascar to 95.2% in Seychelles. At least nine countries
score above 50% access. There is little gender disaggregated data on access to treatment.

v Number of countries that achieve universal access for women and men
and gender disaggregated statistics to track/ensure this progress.

A GEMSA audit based on remuneration; logistic and material support; training and professional
recognition; psychological support and gender considerations rated the policy of one SADC country
(Namibia) as excellent; Botswana, Tanzania; Zimbabwe as good; Swaziland; South Africa as fair;

v There are no special measures to ensure women's representation and participation in the
sector.

Media houses: The Glass Ceiling in Southern African newsrooms study by GL found that women
constitute 41% of media employees; 32% if South Africa is excluded. This ranges from 70% in
Lesotho to 13% in Zimbabwe. Women constitute less than 25% of those on the boards of governors,
as top and senior managers in the media.

Sources: The Gender and Media Progress Studies (GMPS) showed that the proportion of women
sources in the news had increased by a mere 2% to 19% since the baseline study conducted in
2003.

v Development of a model policy/checklist on care work.
v Number of countries that meet the standards of the model policy.

v Extent to which gender parity considerations are taken into account in
Madagascar and in all peace processes.

v Number of media houses that achieve gender parity at all levels.
v Progress towards attaining gender parity in news sources.

Zambia and Malawi as mediocre; Lesotho, Mozambliue Mauritius and DRC as ioor
v With 24% women in defence force and 21% in the iollce force, SA leads the wai

{

(2009 Total = 154/ 280 x 100 = 55%]-[2010 Total =152 /280 x 100 = 54.3%]-
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A question of culture



Articles 4-11

~N

KEY POINTS

All SADC Constitutions have

provisions on sex discrimination

and gender equality. The strongest

provisions are in the South Africa,

Namibia and Malawi Constitutions.

Constitutional reviews taking place

in countries such as Zambia,

Madagascar, Zimbabwe and

Angola open possibilities for

incorporation of the Protocol

provisions.

The SADC Gender Protocol has

been a reference point for women

in demanding their rights during

the Constitutional review processes

in Zambia and Zimbabwe. . o .

The contradictions between [ ands Sl St S omen Alance ME0a0e, een towe troms
customary law and codified law

undercut women's rights at every turn.

Harmful practices which threaten the physical integrity of women and girls are occurring
every day.

There are several examples of affirmative action being incorporated into laws and
Constitutions.

Reviews of discriminatory legislation are taking place throughout the region in an effort
to eliminate remaining discriminatory practices.

Women struggle to access justice. Customary law further undermines access to justice
yet alternative ways of addressing its contradiction to Roman Dutch law exist.

In many SADC countries, girls marry from the onset of puberty.

Widows throughout the SADC region are vulnerable to discriminative practices such as
property dispossession.
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Legal frameworks - the
policies and laws governing
a country - are at the foun-
dation of advancing gender
equality. Advancing and
realising women’s rights
through such legal provisions
has been a priority for SADC
since ratifying and acceding
to such international agree-
ments as the Convention on
the Elimination of All Forms
of Discrimination against
Women (CEDAW 1979), the
SADC Declaration on Gender
and Development (1997) and
its Addendum on the Preven-
tion of Violence Against
Women and Children (1998),
and the Beijing Declaration
and Platform for Action
(1995).

In 2000, SADC countries also joined 189 members
of the United Nations in the Millennium
Declaration, a global vision for improving the
conditions of humanity throughout the world in
the areas of development and poverty
eradication, peace and security, protection of the
environment, and human rights and democracy.
The resulting Millennium Development Goals
(MDGs) recognise the advancement of women's
right to gender equality as critically necessary
for progress. The Declaration pledges explicitly
to combat all forms of violence against women
and to implement the CEDAW. Furthermore, it
recognises the importance of promoting gender
equality and women’s empowerment as effective
pathways for combating poverty, hunger and
disease, and for stimulating truly sustainable
development.

Since 2000, there has been a paradigm shift from
a needs based approach regarding women's
development to a rights-based approach. This
approach compels duty bearers (usually
governments) to uphold, protect and guarantee
rights, especially of the most vulnerable and
those at risk of exclusion and discrimination. The
approach looks at participation, equity and
protection as the three fundamental aspects of
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change. Participation
focuses on enhancing in-
volvement of the vulnerable
in society to contribute to
decision-making on issues
that directly affect them.
Equity addresses issues of
power/ powerlessness, with
special emphasis on relations
between women and men,
governments, minorities and
others suffering from social
exclusion, stigma and
discrimination. Protection
refers to securing the rights
and interests of the most
vulnerable in society by
addressing the various
injustices through, among
other actions, advocacy work
at various levels.

Despite these commitments,
the rights of women throughout SADC are still
not fully respected or protected. Women are
under-represented in government at all levels,
have inferior access to education and employ-
ment, face obstacles to receiving health care,
experience wide-scale gender violence, have
little access to land and are disproportionately
affected by the HIV and AIDS pandemic.

In SADC, putting in place laws and policies to
legislate gender equality is much more complex
because of the existence of plural legal systems.
This pluralism allows for conflict between formal
and customary law, which is generally
discriminatory to women and can be a hindrance
to the advancement of women.

While most SADC countries have signed and
ratified regional and international instruments
which seek to give women more rights, customary
law still prevails in many circumstances. In some
cases, this dualism is part of national legal
frameworks. In others, it results from common
practice. Customary law is even more prevalent
in rural areas where there are fewer formal
courts. In both urban and rural areas, lack of
education about women'’s rights under the formal
legal system and women'’s lack of empowerment



to use these legal instruments to protect and
uphold their rights contributes to the prevalence
of customary laws.

The specific targets of the Gender Protocol for
2015 regarding women's Constitutional and legal
rights are for countries to:

¢ Endeavour to enshrine gender equality and
equity in their Constitutions and ensure that
these are not compromised by any provisions,
laws or practices.

e Eliminate any practices that negatively affect
the fundamental rights of women, men, girls
and boys.

e Put in place affirmative action measures with
particular reference to women.

¢ Review, amend and/or repeal all discriminatory
laws.

¢ Abolish the minority status of women.

¢ Ensure equality in accessing justice.

e Ensure equal rights between women and
men in marriage.

* Protect persons with vulnerabilities.

¢ Protect the rights of widows and widowers.

¢ Eliminate all forms of discrimination against
the girl child; as well ensure the protection and
development of the girl and boy child.

Constitutional provisions

The minority status of women perpetuated by
customary law and practices is a major gender
justice issue that SADC countries need to
conclusively deal with by ratifying, domesticating,
and implementing the international and regional
commitments they have made, and by removing
any customary laws that are discriminative to
women and claw back clauses within Consti-
tutions. The absence of mandatory language in
this clause was a disappointment for gender
activists. However, the language used leaves open
the possibility of test cases that will nudge this
language and understanding forward.

Guaranteeing women'’s participation in all spheres: Maseru councillors.

Photo: Susan Tolmay

The Protocol provides that by 2015, all countries shall endeavour to enshrine gender
equality and equity in their Constitutions and ensure that these are not compromised

by any provisions, laws or practices.

Governments, as well as other parties, have a duty to both respect and uphold rights. In the case of violence
against women, for instance, governments have a duty to refrain from committing such violence themselves
through the police and the army. However, they also have a duty to prevent others from committing
violence against women, by legislating against it, enforcing this legislation by prosecuting husbands or
partners who attack their wives, running campaigns to raise awareness about domestic violence, among
others. A Constitution is the fundamental and supreme law of the land, from which all other laws and
sector policies derive their legitimacy, and must comply with its basic principles. It is therefore critical that
Constitutions are true reflections of generally accepted principles of equality and
democracy. In addition, gender equality must be a fundamental value of any Constitution. A Constitution
is also supposed to guide and inspire people to national and individual development. As reflected in Table
1.1, there are many variations between countries on this front.
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0 Provides for non . Addresses
Provides for non- | Provides fornon- - ;o sination on the | Providesforthe Has other contradictions .
AR discrimination h promotion i Has claw back Provides for
Country discrimination Facedlontees basis of sex and others B GeraaT provisions that s between the affirmative action
generally specifically e.g. marital status, guality relate to gender Constitution, law
Bec pregnancy & and practices
Angola Yes, Article 23 | Yes, Article 21 | Yes, Article 21 Yes, Articles | Yes, Articles 36 No Yes, Article 239 | No
21and 35 and 77

Botswana | Yes, Section 15 | Yes, Section 15| Yes, Section 15(3) |No No Yes, Section 15 |No No

(1) and (2) (1)and (2) 3 (4),(5),6), (7). (8)

and (9)

DRC Yes, Articles 11, Yes, Articles 14, Yes, Article 40 Yes, Article 14 | Yes, Article 16 No No Yes, the national policy of gender

12 and 13 36, and 45 mainstreaming, promotion of women,

of the family and of children

Lesotho Yes, Sections 1 | Yes, section 18 | No Yes, Sections | Yes, Section 8 Yes, Section 18 Yes, Section 18 | Yes, Sections 18 and 26

and 18 26 and 30
Madagascar | Yes, Article 8 No Yes, Article 8 No Yes, Article 17 No Yes, Article 160 | No
Malawi Yes, Section 20 | Yes, Section 20 \2(85, Section 13 and | Yes, Section 13 Yeg, 1Sgection 19 Yes, Section 26 |Yes, Section5 | Yes, Section 30

an
Mauritius | Yes, Article 3 | Yes, Section 16 ' Yes, Section 16 Yes, Section 16| No Yes, Section 16 |No No
Mozambique| Yes, Article 35 | Yes, Article 36 | Yes, Article 39 Yes, Article 120 No No Yes, Article 143 No
Namibia Yes, Article 10 | Yes, Article 10 | Yes, Article 14 No No No Yes, Article 19 Yes, Article 23
Seychelles | Yes, Article 27 | No Yes, Article 30 No No No No Yes, Article 27
South Africa| Yes, Chapter 1 | Yes, Chapter 2 | Yes, Section 9 Yes, Section 9 | Yes, Section 12 No Yes, Sections 15, | Yes, Section 187
30

Swaziland | Yes, Section 20 No No Yes, Section 28| Yes, Section 28  Yes, Section 20 |No Yes, Section 86
Tanzania Yes, Article 13 | Yes, Article 9 Yes, Article 16 Yes, Article 66 | Yes, Article 13 No Yes, Article 30 Yes, Article 78
Zambia Yes, Article 23 | Yes, Article 23 | Yes, Article 23 No No Yes, Article 23 No No
Zimbabwe | Yes, Section 23 | Yes, Section 23 | Yes, Section 23 No No No No Yes, Section 23

Source: Gender Links: adopted from country legal documents and updates from various civil society organisations.

Most SADC Constitution enshrine non-
discrimination generally as well as non-
discrimination based on sex: All SADC
Constitutions provide for non-discrimination
generally. Almost all refer to non-discrimination
based on sex; Malawi is a good example of this.

The 1994 Malawian
Constitution embodies a
number of provisions
relating to promotion of
gender equality and
women’s rights. The
provisions, especially the principles of national
policy, have been instrumental in facilitating
legislative and policy reform to make them
compliant with Constitutional aspirations. There
were concerns nevertheless that women's specific
interests were inadequately addressed, such as
the age of marriage, prohibition of harmful
cultural practices, representation and
participation. The Malawian Constitutional review
took place in August 2004 and provided an
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Malawian women vote for a better future.

opportunity for government and civil society to
propose reforms on matters that relate to
promotion of gender equality. Key gains include:

¢ Section 20 protects against sex discrimination.

e Section 22 provides for full and equal
respect of individuals within the family.

¢ Section 24 provides for rights of women to
equal protection of the law, non-discrimination

Photo: GEMSA



in marriage, capacity to enter into legally
binding agreements, individual property,
custody and guardianship of children, to acquire
and retain citizenship and nationality, equal
rights on the dissolution of marriage, protection
from violence, discrimination at work, and
deprivation of property, elimination of harmful/
discriminatory customs and practices.

Sex, marriage and pregnancy: In some
instances discrimination based on sex in linked
to other issues, for example marital status or
pregnancy. In the case of Seychelles the two are
conflated.

Article 30 of the Seychelles

Constitution states that

“The state recognises the

unique status and natural

maternal functions of

women in society and
undertakes as a result to take appropriate
measures to ensure that a working mother is
afforded special protection with regard to paid
leave and her conditions at work during such
reasonable period as provided by law before and
after childbirth.”

Provisions for gender equality: Seven SADC
Constitutions provide for the promotion of
women and seven have other provisions that
relate to gender equality. The following are some
good examples of this:

The South African

Constitution views the

right to gender equality

as fundamental to the

struggle for a more just

and equitable society and

is entrenched in Section 9 of the Constitution

(Act 108 of 1996). Key provisions for women in

the Constitution include:

* The equality clause states that: “the state may
not unfairly discriminate directly or indirectly
against anyone on one or more grounds,
including race, gender, sex, pregnancy, marital
status, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience,
belief, culture, language and birth”.

e Provision is made for affirmative action in the
clause that states that “legislative and other
measures” may be taken to “protect and
advance” persons who have been disadvan-
taged.

* The clause on freedom and security of the
person states that everyone has the right to
“bodily and psychological integrity”. This
includes the right to make decisions concerning
reproduction; and to security and control over
one’s body.

¢ Clause guaranteeing legal and other measures
to promote land reform and equitable access
to natural resources to redress the effect of
past discrimination.

e Constitutional provision for socio-economic
rights: such as right to adequate housing, health
care services, food, water and social security.

¢ Bill of Rights provision for basic and further
education.

¢ Statement that in cases where the Constitution
conflicts with customary law, the Constitution
will take precedence.

There are a number of

gender provisions in the

Tanzanian Constitution and

it is one of the few that

addresses the contradiction

between custom and the Constitution, and does
not have claw back clauses. Tanzania also has an
affirmative action clause in its Constitution -
beginning with a 20% quota for women'’s
representation and increasing this to 30% in 2005
to implement the SADC Declaration commitment.
There has not been an overall review of the
Constitution in Tanzania, but amendments have
taken place as recently as 2005 and there are
some calls from civil society for a complete
Constitutional review. The Gender Protocol adds
greater impetus to such calls.

The Namibian Constitution provision for gender
equality is quite progressive in that it contains
provisions on discrimination based on sex,
addresses conflict between
formal and customary law
and does not contain claw
back clauses. However, since
Namibia’s adoption of the



Constitution in 1992, it has only been amended
once and there is no plan for a Constitutional
review. It is therefore imperative for achieving
the SADC Protocol targets that Namibia adopts
stronger legislation that enshrines gender equality
and that the government plans a Constitutional
review that meets the needs of today’s Namibia.

Few Constitutions explicitly refer to
customary or personal law: Many of the
Constitutions in SADC fail to make the distinction
between equality and substantive equality, or to
pronounce themselves on the issue of customary
law. Most do not address contradictions between
the Constitutional provisions, laws and practices.
With customary laws and practices so prevalent
within SADC, this poses a major challenge for
advancing gender equality.

It provides that no law shall

make provisions that are

discriminatory either of itself

or in its effect and further defines discrimination
as affording different treatment to different
persons attributable wholly or mainly to their
respective descriptions by race, caste, place of
origin, political opinions, colour, creed or sex.
However, the Mauritian Constitution does not
address the issue of personal law.

Section 16 of the Constitution
of Mauritius guarantees -
gender equality for all citizens.

Claw back clauses erode effectiveness: Some
Constitutions have derogations and claw back
clauses that undercut the Bills of Rights. Some
of the derogations are couched in generalised
terms such as national security, public interest,
or public morality, which ultimately avail a lot of
room for denial of rights to the citizenry. Seven
of the SADC countries have such claw back clauses
in their Constitutions. The following are some
examples:

The Botswana Constitution under
Section 3 guarantees equality
before the law. Discrimination is
prohibited in Section 15, and
Subsection 3 specifically outlaws
discrimination on the basis of sex
or gender. Section 15 of the
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Constitution was amended in 2005 by adding
the term “sex” to the list of descriptions that
define the expression “discriminatory.” There is
legislation that deals with matters of personal
law and there is no discrimination on the basis
of gender or sex. However, the Constitution does
not address the contradictions between formal
and customary law and there are various claw
back clauses regarding personal law which could
be detrimental to women. There are currently
no plans in place for a Constitutional review.

The Swaziland Constitution

promotes gender equality and

protect against discrimination

generally and on the basis of

sex, but makes no provision

for discrimination on the basis

of pregnancy or marital status, leaving women
open to possible discrimination. In theory the
Constitution protects against contradictions with
customary law. It states that Parliament shall
not be competent to enact a law that is
discriminatory either of itself or in its effect. In
practice customary law governs the daily lives of
Swazi women. There is no Constitutional review
yet foreseen in Swaziland as the Constitution is
fairly new, having been adopted in July 2005 and
implemented in February 2006. The current
Constitutional provisions on gender equality are
not adequate to deliver to women as per the
SADC Protocol targets, but there is an opportunity
for the Swaziland government to extensively
review current domestic legislation and align it
with the Constitution and the Convention on
Elimination of All Forms of Discrimination Against
Women. This, coupled with extensive strategising,
lobbying, and advocacy will increase the chances
of making the SADC Protocol targets possible.

Lebohang Pheko and Maude Dikobe debating the Gender Protocol.
Photo: Trevor Davies



By Dr Muna Ndulo*

There has for a long time been a major debate on the continued application of customary
law between human rights activists and traditionalists. While traditionalists argue that
customary law by promoting traditional values makes a positive contribution to the
promotion of human rights, activists argue that it undermines the dignity of women
and is used to justify treating women as second class citizens.

Many African Constitutions contain provisions guaranteeing equality, human dignity

and prohibiting discrimination based on gender. However, the same constitutions

recognise the application of customary law providing a mechanism for the resolution
of conflicts between some customary law norms and human rights provisions.

The SADC Gender Protocol norms need to be reflected in national constitutions and national legislation.
As reflected in the examples of the Ugandan and South African constitutions, there are precedents for this.

The 1985 Uganda Constitution in Article 33 provides that “(1) women shall be accorded full and equal dignity
of the person to men. (2) The state shall provide the facilities and opportunities necessary to enhance the
welfare of women to enable them to realise their full potential and advancement. (3) The state shall protect
women and their rights, taking into account their unique status and natural maternal functions in society;
(4) women shall have the right to equal treatment with men and that right shall include equal opportunities
in political, economic and social activities; (5) without prejudice to Article 32 of this constitution, women
shall have the right to affirmative action for the purpose of redressing the imbalances created by history,
tradition or custom and (6) laws, cultures, customs or traditions which are against the dignity , welfare or
interest of women or which undermine their status are prohibited by this constitution®.”

Similarly, the Constitution of South Africa states that:” The courts must apply customary law when that law
is applicable, subject to the Constitution and any legislation that specifically deals with customary law2.”

No SADC constitutions should immunise customary law against human rights provisions. This should be
accompanied by legal reform of both customary and ordinary legislation. Reform efforts should start with
a comprehensive diagnostic study of each SADC country's legal system aimed at identifying laws that require
reform. With respect to customary law, any reform efforts must be mindful of the weapons of the traditionalists
who argue that human rights norms are the product of Euro-Christian societies.

The fight for gender equality should also be taken to the courts in mass movements. The Hotel Intercontinental
v. Longwe in Zambia and The Republic of Botswana v. Unity Dow were trail blazers in the SADC region in
this field.

More recent example that have carried the struggle of establishing a society were men and women are
equal to a higher level are the Bhe and others v. Sithole and Minister of Justice, the South African Constitutional
Court took up the constitutional validity of the principle of primogeniture in the context of the customary
law of succession. Central to the customary law of succession is the principle of male primogeniture.

In Shilubana v. Nwamitwa the South African Constitutional Court had to deal with whether the community
has the authority to restore the position of traditional leadership to the house from which it was removed
by reason of gender discrimination. We can only hope that our courts will give us more of these kinds of
decisions. (* Dr Muna Ndulo is GL Chair and Professor of Law Cornell University Law School and Director of Cornell University's Institute for African Development.)

! Constitution of the Republic of Uganda, 1995, article 33 (1), (2), (3), (4), (5), (6).
2 The Constitution of the Republic of South Afrlca 1996, article 211 (3).



Constitutions are not static and reviews
taking place or planned in at least four
countries open important possibilities: There
have been Constitutional reforms in some SADC
countries, like Namibia, Swaziland, Zambia, and
Zimbabwe. Most grew out of civil society activism,
which called for the creation of new legal
instruments that would better express the needs
of the people. Women'’s groups especially wanted
to see increased protection of women'’s rights in
the revised Constitutions. Constitutional reforms
are still on-going with debates revolving around
issues such as people driven approach, Bill of
Rights, including socio-economic and cultural
rights and response to HIV and AIDS, separation
of powers, clear protection of women and
children’s rights and other minority groups, and
more representative electoral systems, including
affirmative action provisions for women'’s
acquisition of political positions. Currently, there
are Constitutional review processes planned or
taking place in at least four SADC countries; two
of these countries that have recently emerged
or are emerging from conflict.

Madagascar: The Constitution
was intended to bear no
discrimination without further
singling out sex from other
social, demographic, and
economic characteristics.
Interviews with a member of the Constitution's
drafting committee confirmed the fact that
gender was not a concern to be specifically
addressed in the Constitution. At the time of the
Constitution's drafting, no special interest was
paid to gender issues and these were rarely
discussed whether among voters, political actors,
or non governmental actors. Opportunities to
solve the gaps noted are now emerging with the
work to draft a new Constitution as part of the

Madagascan trading stall. Photo: Colleen Lowe Morna
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transition to a Fourth Republic. Indeed, this
process includes a series of regional conferences
a national meeting that will involve all the
different groups in the Malagasy society. In order
to achieve the Protocol targets, civil society
organisations have been working to promote
gender equality and promoting women's
participation in political and public life by
conducting sensitisation and training on gender,
targeting various groups such as political parties,
academics, magistrates, youth and women's
associations. However, it should be noted that
these actions have tended to be once-off actions
without any sustained follow-up. Week End
Newspaper dated 27" June 2010 reported that
there could be legislative provisions for 30%
women at the local level.

At its last constitutional

review, the Seychelles

Constitution was amended

to remove most gender

discriminatory language

and in general is assumed
to be gender neutral, making no distinction
between the sexes. The word “person” is used
when referring to a citizen of the country or to
any other human being. When the Constitution
refers to categories of persons, it uses words with
specific reference to their status or role, e.g. the
aged, the disabled or mothers as in the
affirmation of the rights of working mothers.
However, the neutrality to gender in the
constitution may still lead to discrimination
against women as it does not acknowledge the
specific needs and obstacles women may face in
regards to their rights. A constitutional review
is currently taking place but there is no
information available to indicate that there will
be any implications for gender issues.

Like many African countries,

Zambia has a dual legal

system consisting of

statutory and customary law.

The Zambian constitution

has no provisions for the

contradiction between formal and customary
law and has various claw back clauses that affect
women's rights. The current constitutional review
process opens some interesting prospects.



By Matrine Bhuku-Chuulu*

Zambia has been going through a Constitutional review process in the last few years.
The National Constitution Conference (NCC) produced the draft Constitution and
opened for comment from 2 July - 12 August 2010. This gives opportunity to members
of the Southern Africa Gender Protocol Alliance in Zambia led by Women in Law
Southern Africa (WLSA) to lobby for provisions/articles of the SADC Gender Protocol to be incorporated in
the draft Constitution. Some examples of provisions in the draft constitution that relate to gender include:

Article 42:
Every person is equal before the law and has the right to equal protection and benefit of the law.

Article 48:

Every person has the right not to be discriminated against, directly or indirectly, on the grounds of race,
tribe, sex, pregnancy, origin, colour, age, disability, religion, conscience, belief, political opinion, culture,
language, birth or health, marital, ethnic, social or economic status. For the purpose of this Article,
“discrimination” means affording different treatment to different persons attributable wholly or mainly
to their respective descriptions, race, tribe, sex, origin, political opinion, colour, pregnancy, culture, conscience,
age, disability, religion, belief, birth or health, marital, ethnic, social or economic status whereby persons
of one such description are subjected to disadvantages or restrictions to which persons of another such
description are not made subject, or are accorded privileges or disadvantages which are not accorded to
persons of another such description.

Article 49:
1) Women and men have the right to equal treatment including the right to equal opportunities in cultural,
political, economic and social activities.
2) Women and men have equal rights to
a) Inherit, have access to won, use, administer and control land and other property.
b) Choose a residence and domicile.
¢) Choose a family name.
d) Acquire, change or retain the nationality of their children.
e) Guardianship and adoption of children.
3) Women and men have equal rights with respect to marriage.
4) Any law, culture, custom or tradition that undermines the dignity, welfare, interest or status of women
or men is prohibited.

Article 50:

1) All children whether born in or outside wedlock, are equal before the law and have equal rights under
this Constitution.

2) A child's mother and father whether married to each other or not, have an equal duty to protect and
provide for the child.

Article 52:
(3) A person who is eighteen years of age or older has the right to freely choose a spouse of the opposite
sex and marry.

Article 64: Progressive realisation of economic, social and cultural rights
1) Parliament shall enact legislation which provides measures which are reasonable in order to achieve the
progressive realisation of the economic, social and cultural rights under this Bill of rights.

MNAOMu@)nlC2.01.0:Id



2) The Government shall take measures, including:
(a) Affirmative action programmes designed to
benefit disadvantaged persons or groups;
(b) Legislation:
e That promotes equity, equality and freedom from discrimination and establishes or provides for
standards relating to the achievement of those measures.
e That ensures that state organs and state institutions fulfil the obligations of the state under this Bill
of rights.
* That ensures that persons fulfil their obligations under the Bill of Rights (this will ensure that spouses
meet their obligations and parents).

http://www.postzambia.com/post-print_article.php?articleld=7713

Article 244: Establishment of the Gender Equality Commission
There is hereby established the Gender Equality Commission which shall promote respect for gender equality
and the protection development and attainment of gender equality.

Parliament shall enact legislation to provide for the functions, composition, appointment, tenure of office,
procedures, operations, administration, finances and financial management of the Gender Equality Commission
established under this Article.

Article 307 (16) (Interpretation of Constitution)
Where any person is empowered to make an appointment under this Constitution that person shall ensure
that equitable consideration is given to persons of both gender.

WHLSA has cited some problematic provisions. These include:

* The banning of all forms of abortion with no exceptions such as rape and incest.

e Insufficient provisions for harmful countering harmful practices such as elderly women being accused of
practicing witchcraft; the practice of property grabbing from widows and mourning rituals that require
widows to be sexually cleansed after the death of a husband; polygamy which permits men to marry more
than one wife; and the practice of early marriages for girls who customarily get married off as soon as
they attain puberty.

* The derogation sub-clause in Article 48 which effectively protects customary law. Activists are urging the
deletion of this clause which contradicts all the new standards that have been set. Although the Zambian
government has in their periodic reports to the CEDAW Committee, Beijing +15 review and others, indicated
their intention to undertake a comprehensive review of discriminatory laws, this has not been done to
date. (Matrine Bhuku-Chuulu is regional director of WLSA which coordinates the Constitutional and legal rights cluster of the Gender Protocol Alliance).

Like most other African
countries, Zimbabwe has a
dual legal system with
customary law operating
alongside general law.
Zimbabwe's current

17 added further grounds for non-discrimination
to include sex, pregnancy and disability.
However, the greatest pitfall in the Zimbabwean
Constitution is the claw back clauses to be found
in the non-discriminatory clause, which still allows
for discrimination under customary law.

Constitution was adopted as part of a peace
settlement to mark the end of British colonial
rule in 1979. Since then there have been several
amendments, but only two referred to gender
equality. The 14 amendment introduced gender
as grounds for non-discrimination to s23 of the
Constitution, which is the non-discriminatory
clause. Later in 2005, Constitutional Amendment

Zimbabwe is currently undergoing a process of
constitutional review. Zimbabwe's Constitution
is currently being reviewed with a view to
elections being held within the next year as per
the Global Peace Agreement. As Zimbabwe has
both signed and ratified the Protocol, this opens
the possibility for Zimbabwe to incorporate its
provisions.



By Emilia Muchawa*

Following an election whose results were highly contested in June 2008, the
three political parties that won parliamentary seats signed a Global Political
Agreement on 15 September 2008. Article 6 of this agreement provides for
the writing of a new constitution.

To date a Parliamentary Select Committee running the process has been setting

up bodies, agreeing on a framework, scheduling and mobilising resources

and holding a first stakeholder's conference. The Women's Coalition of

Zimbabwe (WCoZ), and umbrella body, has been strategising, mobilising
women and working on increasing constitutional literacy with a gender lens. These groups have been using
the SADC Protocol on Gender and Development to strengthen their hand. In 2009, Zimbabwe and Namibia
were the first two countries to ratify the Protocol.

The language of the SADC Gender Protocol influenced the first stakeholder's conference where women
demanded a separate thematic committee dealing with women and gender issues. Women refused to be
lumped together with children and those living with disabilities as had been the initial intention. They
argued that issues of women and gender were sui generis and deserved to be treated separately as the
Heads of State and government at global, African Union (AU) and SADC level had already recognised this
in developing protocols dealing with this issue. This led to the establishment of the Women and Gender
Thematic committee; the appointment of the Chairperson of the WCoZ as deputy chairperson; and her
involvement in the induction of the Parliamentary Portfolio Committee.

In response to the under-representation of women at the training of the outreach teams in January 2010,
women from civil society and from across the political divide mobilised each other; drafted and read out a
petition which quoted from the SADC Protocol on Gender and Development and demanded a fulfilment
of the gender parity commitment as follows:

“Whereas Zimbabwe has ratified the SADC Protocol on Gender and Development which calls for (among
other things) the achievement of 50/50 gender representation in decision making bodies by 2015;
Whereas women fought together with men in the liberation struggle and continue to contribute to the
development of post independent Zimbabwe;

We the women participants at this Outreach Training Workshop note with great concern that:

1. The Constitution-Making process so far goes against the letter and spirit of Article VI by not ensuring
gender parity in Thematic Committees, Resource persons, the Select Committee, the Steering Committee
and the Management Committee;

2. The process so far is not adequately inclusive or democratic as 52% of the population is grossly
underrepresented in the Constitution Making Process;

3. If the outreach Programme is carried out with teams where women appear in token numbers, not 50/50,
the process and the New Constitution will not ensure the deepening of “our democratic values and
principles and the protection of the equality of all citizens, particularly the enhancement of full citizenship
and equality of women"” Article VI of the GPA;

We therefore call upon the co-chairs and the Select Committee to ensure that the situation is redressed

urgently before the beginning of the outreach programme by co-opting additional women to achieve
gender parity in all teams.”3

3 See ZWLA website www.zwla.co.zw
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In terms of the substantive issues that the women of Zimbabwe are lobbying and advocating for, the SADC
Protocol, together with Convention for the Elimination of All Forms of Discrimination Against Women
(CEDAW) and the African Union Protocol on the Rights of Women has played a key role.

The discussion document used by ZWLA and the WCoZ is the Women's Charter* initially produced in 1999
by the Women's Coalition of Zimbabwe and reviewed in 2009 with the Protocol as a reference. At the
Women's Coalition of Zimbabwe constitutional review and strategy conference held on 28 and 29 October
2009 women made extensive reference to the Protocol, in particular in justifying women's equal participation
in this process and other transitional processes.5

Oxfam commissioned a policy paper to ensure the incorporation of women's interests the constitutional
review process (CRP) in Zimbabwe. It provides the legal background to the key demands of Zimbabwean
women of the CRP, particularly that the rights that they demand should be included in the proposed new
Constitution. The paper also provides the provisions of international women's human rights instruments
such as the Convention on the Elimination of All forms of Discrimination Against Women (CEDAW), the
Protocol to the African Charter on Human and Peoples Rights on the Rights of Women in Africa and the
SADC Protocol on Gender and Development (not yet operational) which reinforce these demands.¢

It is evident from the documents produced by different players for information dissemination and for
justifying the different demands that women are making that the Protocol, because of its timeliness to the
constitution making process, is the most quoted. Further it is a lesson that has been well learnt by women
that our policy makers prefer and are more persuaded when they are held accountable to a home grown
instrument than the global ones. It is therefore more rewarding and receptive if one relies on the SADC
Gender Protocol though the same principles may run in other instruments.

Examples of SADC Gender Protocol provisions cited, what women want

The constitution making process has largely been viewed as an opportunity to fulfil article 4 of the SADC
Protocol which provides: “States Parties shall endeavour, by 2015, to enshrine gender equality and equity
in their Constitutions and ensure that these rights are not compromised by any provisions, laws or practices.”
The principles of equality and non discrimination underpin the SADC Protocol as do the women's demands.
This is in line with article 4 of the protocol and the preamble.

Women in Politics Support Unit (WIPSU) which has been running a 50/50 campaign has heavily relied on the
Protocol's provisions on gender parity in politics and decision- making. This same line has been followed
by the Ministry of Women's Affairs and the Parliamentary Women's Caucus.” WIPSU has been advocating
for the implementation of the Protocol since 2008 and in particular see articles 12 and 13 that provide for
equal representation of women in all areas of decision-making, both public and private. This target, they
believe will be achieved through Constitutional and other legal measures. For WIPSU therefore, this
constitution making process presents an opportunity to advance their objectives and the Protocol provides
a good launch pad.

Z\WLA synthesised the women's demands into 14 demands. This document has been used by most of the
Women's Coalition members. In demanding that customary laws should not go against the bill of rights,
the language of Article 6 of the protocol was instructive. The challenges faced in the process of lobbying
for such a clause in the Protocol were also learning curves on how to communicate this demand.

4 www.zwla.co.zw

>\WCoz, Constitutional Review and Strategy Meeting report, 28th to 29th October 2009

5 See also the Constitution briefing document commissioned by the Women's law Centre for ZWLA and The Women's Coalition of Zimbabwe
7 WIPSU Update, Volume 1, Issue 72010



In making a demand on the recognition of children's rights, the Zimbabwean women are borrowing a leaf
from article 11 of the Protocol and its recognition of the role of regional and international instruments and

its focus on the girl and boy child.

A whole section of the Gender Protocol focuses on Gender based violence and one of the demands is the
right to security of the person and protection from gender based violence.? There is a demand that the

Zimbabwe women find strength in the SADC Gender Protocol.
Photo: Colleen Lowe Morna

constitution provides for affirmative action measures in
order to address past imbalances on gender inequalities.
This is in line with Article 5 of the Protocol.

An important demand is on access to resources for women
along the lines of Article 18 of the Protocol. A key demand
is on protection of socio economic rights and the Protocol
from article 14 to 19 and 26 to 27 covers this including
right to health care, education, employment and fair
labour standards.

Women are also demanding the domestication of
international and regional human rights instruments. The
Protocol has this not only influenced the process but also
the substantive content of the women's demands.

(*Emelia Muchawa is Director of the Zimbabwe Women's Lawyer's Association and chairperson
of the Women's Coalition. The Women's Coalition is the Zimbabwe focal point for the Alliance).

State parties are to implement legislative and other measures that eliminate all practices
which negatively affect the fundamental rights of women and men. They are also to
introduce affirmative action measures.

The SADC Gender Protocol mandates
governments to implement affirmative action
measures, with particular reference to women,
in order to eliminate all barriers preventing their
participation in all spheres of life, while creating
conducive environments for such participation.
Gender equality, equity and the empowerment
of women is a fundamental human right and
integral to the process of sustainable and more
equitable development globally. Affirmative
action aims to accelerate de facto equality
between men and women. Some of the key
delivery areas and strategies to ensure the

8 See part 6 of the Protocol.

acceleration of equality include: promoting
participation of women in governance and
economic empowerment, facilitating the review
and amendments of discriminatory laws and
procedures and ensuring women and men can
access quality services in both rural and urban
areas.

As it currently stands, nine of SADC countries
have some form of affirmative action provisions.
In this regard, it will be necessary for SADC States
to put in place affirmative administrative
measures and programmes to facilitate increased



participation, progression and retention of
women in different levels of society. In addition,
State Parties will have to implement certain
temporal measures in order to improve the
situation of women and girls.

Affirmative action helps put women in the drivers seat.  Photo: Gender Links

Affirmative action important for achieving
50/50: Constitutional and legislated quotas
are mandatory measures that set aside, through
the Constitution or relevant electoral laws, a
certain percentage of seats or positions for
women. The advantage of this form of quota is
that they apply to all political parties and there
are sanctions or penalties for non-compliance,
such as rejection of lists by Electoral Commissions
or disqualification from elections. Namibia and
Lesotho have legislated quotas at the local
level. In Tanzania, Articles 66(1) (b) and 78(1)
of the Union Constitution provides for 30% of
the seats in the national assembly to be for
women only, based on the percentage of votes
that each party garners. While women are free
to stand as candidates in this first-past-the-
post system, the Constitution guarantees women
30% of the seats in the assembly through a
proportional representation distribution
mechanism.
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Swaziland reed dancers.

The new Zambia draft

constitution promises that

the Government shall

ensure full participation,

gender balance and

equitable representation of disadvantaged groups
including the youth and persons with disabilities
in elective and appointive bodies and in political,
social, cultural and economic development of
the country. It also proposes that the
representation of women and men not be less
than 30% of the total number of seats in the
national assembly, district council or any other
public elective body. However this falls short of
the 50% target of women representation at all
levels of decision making. Article 64 (1) calls for
parliament to design affirmative action to benefit
the disadvantaged groups. Clause (2) of the same
article calls on political parties to ensure full
participation, gender balance and equitable
representation of disadvantaged groups
including youth and people with disabilities in
their organisations and practices.

Hint of affirmative action in

Swaziland: In the case of

Swaziland, the constitution

guarantees just a small step of

affirmative action. If at the first

meeting of the House after any

general election it appears that

female members of Parliament will not constitute
at least 30%, the House forms itself into an
electoral college to elect not more than four
women on a regional basis.

Photo: Gender Links



Lesotho introduced affirmative

action through the Local

Government Election

(Amendment) Act, 2005

reserving 30% selected
electoral divisions for women to contest the first
local government elections of 2005. Section 4
provides that not less than one-third of seats in
the Community Councils be reserved for women.
Thus, it authorised the exclusion of male candidates
in every third constituency.

Tsepo Molefg (left) challenged Lesotho’s Iegislated 30% quota f_or women in local

The notion of affirmative action received mixed  JRerthe Hgh court upheld the o o o o e s Catioon Lowe Mor
views in the country. It was generally welcomed
by gender equality interest groups in government, the women’s movement and among development
partners, as the most significant and effective measure Lesotho has undertaken to promote gender equality
and empower women. However, others are against affirmative action arguing that women should not
be “pushed up” any leadership ladder, but should strive to do so themselves.

The quota system met resistance mostly from men on the grounds that it violated their Constitutional
rights. While the Lesotho National Council of Non-Governmental Organisations, an umbrella body of civil
society organisations expressed its appreciation and support of the principle of women’s political
empowerment through affirmative action, they opposed the way it had been done, saying it contradicted
section 18 of the Lesotho Constitution.

Affirmative action has helped the country surpass the Protocol’s 50% threshold, attaining 58% women
councillors relative to 42% men at the local level. Lesotho is the only country to have exceeded the 50%
target. The move further deepened local democracy in local governance and also served as a sensitisation
tool to the nation (especially men) on issues of gender equality and women’s empowerment. At the time
of writing, however, local elections had been postponed in Lesotho as a result of another possible legal
challenge to the quota.

Many challenges to affirmative action:

Affirmative action is not generally understood
to be a justice and equity issue. Action taken so
far by most countries has either been too little
or too erratic to achieve impact, and has been
administered within the context of existing
negative attitudes about women'’s “inferiority."”
Affirmative action is sometimes so minimal in its
magnitude or impact that it serves more to
entrench stereotypes than achieve change. The
impact is segmented and sporadic. In addition,
the private sector and government ministries
have had individual policies on the matter. There
have been no standards to provide benchmarks
for individual ministerial or private efforts.

There is also the inability to transform some of
the temporary measures into concrete
programmes due to the limited availability of
financial resources. At the same time, negative
traditional practices continue to undermine the
equality of women and men, in spite of efforts
to change mindsets and stereotyping of women
through gender sensitisation. There is also a
general lack of appreciation of gender and
development among members of the public and
the public service providers. This tends to
subordinate issues of gender and perpetuate
negative attitudes towards gender and
development programmes.



Discriminatory legislation

The SADC Protocol provides that by 2015 SADC countries shall have reviewed, amended
or repealed all discriminatory laws and specifically abolish the minority status of women:

Rights exist at different levels. Legally speaking
they are embodied in national legislation like
the Constitution and international treaties, but
rights are more than just legal matters. More
broadly, a right is a legitimate claim that an
individual has on “others,” whether these
“others” are individuals, groups, societies or
nation states. Rights are therefore legal and

social and gender justice. Discriminatory laws can
erode the rights of women, even rights that seem
guaranteed in the Constitution. Reviewing and
repealing discriminatory laws is an important
part of ensuring legal frameworks are in place
to meet Protocol commitments. The table
provides examples of discriminatory legislation
that still exists in SADC countries.

political tools that can be useful in struggles for

Country Discriminatory Legislation Action being taken
DRC Discriminatory legislation included nationality law whereby | Action taken
a woman lost her nationality by marrying a foreigner, and
labour law where women needed male authority to work but
this legislation has since been amended.
Lesotho Land Act of 1979 Land (Amendment) Bill (2009) in place
Workmen’s Compensation Act 1977 None
Intestate Succession No.2 0f 1953 Review of Section 1
4.1.1-1200.00
4.2 civil rights and mode of life
Administration of Estates Proclamation of No.19 of 1953 | Review of Section 3 (b) on mode of life test
Laws of Lerotholi on inheritance None
Law of Inheritance Act No. 26 of 1873 Review of Section 6
Madagascar | Nationality law The Ministry of Justice has prepared a bill that should allow Malagasy women to pass down their nationality
to their children irrespective of their husbands' nationality as part of an effort to comply with the International
Convention on Married Women's Nationality signed by Madagascar and submitted to the Parliament but
awaiting promulgation.
Marriage law The Family Act has recently been reviewed. Many discriminatory provisions were amended. However, there
is still a gender issue surrounding the stipulation of men as the head of households.
Inheritance Laws None
Malawi Land Rights Land Law under review
Citizenship Act Citizenship Act needs to be reviewed
Reproductive Health Rights Reproductive health policy needs to be supported by legislation
Mauritius | None
M bique Penal Code on successions and heritage Successions and Heritage under Penal Code being reviewed
Penal Code with regards to abortion Draft Bill on abortion being prepared
Namibia Inheritance Laws, Land Policy, Labour Law, Marriage Law, None
Family Law
Seychelles | Legislation on age of consent for sex and marriage for girls| Proposal to amend this piece of legislation is still being considered by the Department of Social Development
Swaziland | Citizenship, Marriage, Deeds None
Tanzania Marriage Law, Penal Code, Affiliation Act, Penal Code and| Amendment in process for all of these laws except the Affiliation Act according to the government reports,
Special Offences Sexual Provision Act ( SOSPA), the but the progress is slow.
Probation of Offenders Act, Adoption Ordinance, Spinsters
Act, Inheritance Law, the Education Act No.6 of 1982, the
Customary Law Declaration Order of 1963, Probate and
Administration (Deceased Estates) Ordinance Cap.445, Age
of Majority Act
Zambia Customary Law Talks to address customary law issues are taking place but no actions as of yet

Marriage Reform of marriage law is taking place
Matrimonial Causes Act None
Land Deeds None
Citizenship Reform of Citizenship law taking place
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There remains discriminative legislation in
most SADC countries and in many, little action
is underway to address this issue. While most of
the countries in SADC have signed and ratified

regional and international instruments that seek
to give women more rights, there has been
reluctance in translating these words into action
by domesticating them into action in national
laws.

Botswana: The last comprehensive review of discriminatory laws in Botswana took
place in 1998, commissioned by the Ministry of Labour and Home Affairs, Women'’s
Affairs Department. The report reviewed all statutes and subsidiary legislation affecting N
women and all relevant United Nations Conventions and other documents concerning
women, especially the Convention on the Elimination of all Forms of Discrimination
Against Women, with the view to assessing the extent to which the laws of Botswana complies with the

United Nations standards. Acts amended so far:

e Citizenship Act to allow women married to foreign spouses to pass their citizenship onto their children.

e The Criminal Procedure and Evidence Act regarding the hearings of sexual offences cases.

e Deeds Registry Act to allow women, whether married in community of property or not, to execute deeds
and other documents required or permitted to be registered in the deeds registry without their husband’s

consent.
e Mandatory HIV testing for sexual offenders.

e Recognition of sexual harassment as misconduct.

¢ Legal age for marriage increased to 18 for girls and boys.
e Abolition of the Marital Power Act (not applicable to customary marriage).

Angola is undertaking a review

of all discriminatory laws in

accordance with SADC Gender

Protocol requirements. The

Government Plan 2007 - 2008

states that government will
review fundamental legislation such as Penal and
Civil Codes, Civil Process and Penal Process, Civil
Registrar's Code and draft Labour Process Code
to align them to regional and international
standards that guarantee gender equality. The
government is also in the process of finalising a
law on Gender Based Violence which is expected
to be passed before the end of the year. A draft
bill on Civil and Customary laws will be making
its way to the National Assembly for approval
within 2010.

Some countries still consider women minors:
Historically, marital conventions gave husbands
the right to control their wives’ income and
deprived wives of their right to enter into
contracts in their own name. This extended to
inheritance, marriage and property laws that
denied women equal property rights. In some

countries, such legal frameworks continue to
exist, conferring minority status on women. There
are very few countries in SADC with laws in place
to specifically address the minority status of
women: Zimbabwe is one such country with the
Legal Age of Majority Act of 1982 and Namibia
with the Married Persons Act, but these laws are
often contradicted by other provisions.

Laws often contradict each other: For
example, in Zimbabwe, despite the Legal Age of
Majority Act, when a woman is married she is
not the legal guardian of her child. According
to s3 of the Guardianship of Minors Act, the
father of children born in wedlock is the child’s
guardian and exercises this duty in consultation
with the mother. Because of this provision,
married women who apply for passports for their
children have had their applications refused
because they are not the legal guardians and the
Registrar has demanded that the father be the
one to make the application. $23 (3) of the
Constitution allows for discrimination in matters
of personal law as well as in matters of customary
law, which allows this practice to continue.



Minority status inhibits
economic empowerment: Such
constraints inhibit women from
accumulating assets such as
property; managing their own
credit performance, finances and
raising capital in their own right.
This leaves women without the
relevant experience or credit
histories from which to draw when
applying for funds either whilst
married or when divorced or

widowed. The commitment to abolish the
minority status of women by 2015 would mean
all women regardless of marital status would
have the right to conduct business and undertake

Bethusile Mwali in Swaziland is a living
example of the spirit of entrepre-
neurship that exists in women. She is
the owner of Bethu’s Restaurant and
grocer in Malkerns and Thandabantu
Café and Take Away Food at eZulwini
Midway. Bethusile says,” Starting the
business was not easy because |
encountered difficulty in obtaining the
permit and the license to operate until
| asked my husband to negotiate on
my behalf.” This however resulted in
her shop and the banking accounts
being registered in her husband’s

\name. /

contracts in their own right. The
minority status of women
perpetuated by law and customary
practices is a major gender justice
issue that SADC countries need to
conclusively deal with. Not only do
laws reflect societal attitudes but
such laws have a direct impact on
women'’s ability to exercise their
rights. The legal context of family
life, a woman'’s access to education,
and law and policies affecting

women's economic status can contribute to the
promotion or prohibition of a woman'’s access to
rights and her ability to make informed choices
about her life.

Ve

Madagascar: In 1994, a Directorate of Legal
Reforms was set up in the Ministry of Justice.
Since then, the provisions of the country’s
customary laws have been gradually
reviewed in partnership with UNDP, UNICEF

and the United States’ Agency for
International Development (USAID). The main actions
undertaken to lift women out of a minority status included:

e Research on the discriminatory forms and practices

persistent in Madagascar;

e Ensuring consistency between national laws and the
provisions of international conventions, namely the
provisions of CEDAW on the family rights. This action

resulted in several legal reforms, including the following

(i) legal age of marriage increased to 18 years old for both
sex (Act 2007-022, Article 3); (ii) co-responsibility of spouses in the administration of their common assets
(Article 11y); (iii) co-responsibility of spouses and equal parental rights in rearing their children (Articles

54 and 55);

No minor matter for women in Madagascar.
Photo: Colleen Lowe Morna

¢ Dissemination of the legal reforms and building the CSOs capacity to carry out awareness-raising
campaigns and to influence the government’s policy as regards women's legal rights;

* Recent creation of the Directorate of Human Rights within the Ministry of Justice (2008) with the goal

\ of expanding jurisprudence referring to the application of international conventions.

Harmful traditional practices

The Protocol provides for the abolition of practices that are detrimental to the achievement
of the rights of women.
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There are a number of discriminatory practices that occur in the different countries, frequently under
customary law, which are highly harmful to women. These include but are not limited to:

e Marital rape.

e Domestic violence.

e Forced marriage.

e Child marriage.

e Age of consent frequently being lower for girls
than boys.

¢ Having no option for divorce.

¢ No ability to travel without permission.

e Accusations of witchcraft.

¢ Not being deemed guardian of children.

e Economic disempowerment.

e Kusasa fumbi/fisi (A practice that occurs in Malawi
whereby a male has sexual intercourse with a
female as an initiation requirement).

e Kulowa Kufa (A practice in Malawi where a
male member of the community has sexual
intercourse with a woman upon the death of her
husband).

Some practices are not perceived as harmful
in terms of perceived injury: These include
initiation ceremonies where girls receive sexual
instructions; and counselling at puberty. In South
Africa male circumcision ceremonies that have
led to the deaths of young men are increasingly
under scrutiny as harmful practices.

Programmes have been initiated by
government and civil society to eliminate
harmful cultural practices: There has been
engagement with traditional leaders, religious
leaders and communities on the dangers of these
practices and the impact they have on the
enjoyment of human rights. However it is difficult
to measure the impact of such programmes as
these practices are done in secret and those who
practice them may report that they have ceased
the practices just to appease government whilst
continuing.

Some of these practices continue despite
legislation: The following examples from various
countries show how traditional practices continue
unabated and how they militate against women'’s
rights:

* Female genital mutilation (not prevalent through-
out much of the SADC region, occurs in Tanzania).
¢ Widow inheritance (where a woman is made to marry
her husband’s brother if she is widowed).

e Virginity testing.

e Sexual cleansing of widows.

e Prohibition of family planning.

e Elevation of boy children upon girl children.

e Widow dispossession/property grabbing.

e Lack of recognition of polygamous marriages.

e |nitiation rights.

e Abduction.

e Lobola (Bride Price).

e \Wearing of mourning weeds.

e Kuhlanta (A practice in Swaziland where girls are
married off to her sister or aunt’s husband).

e Kulamuta (A practice in Swaziland of a man having
sexual relations with a younger sister or paternal
niece of his wife).

Malawi: There are varying ethnic groups that
have different cultural practices, but some of
these practices are said to be harmful and in
contradiction to the Constitution. What is
tantamount to being harmful and demeaning
for women is relative and subjective on the basis
of perception and social orientation. The
Constitution guarantees the right to practice a
culture of one’s choice but it has posited that the
State must eliminate

practices that are harmful to

women. Some of those

identified on the basis that

they contribute towards the

prevalence of HIV and AIDS

are:

¢ \Widow inheritance.

e Kusasa fumbilfisi (a practice whereby a male
member of the community has sexual
intercourse with a female as an initiation
requirement).

® Kulowa kufa (a practice where a male member
of the community has sexual intercourse with
a woman upon the death of her husband).



Lesotho: Customary law in

Lesotho elevates the first-

born male child above girl

children and unmarried

daughters, and denies them
the right to inheritance. Girl children and
unmarried women cannot inherit from their
parent’s estate unless there is a will in place
(which is not frequently the case). This can be
challenged in court and in most cases, the will
is not upheld. As such, there is a need to reform
inheritance and administration of estate laws
to protect the rights of girl children and
unmarried daughters.

Mozambique: In

Mozambique, there are

many discriminatory practices

against women. When young

girls get married they go

through a process of initiation rites which teach
them to be good wives and how to be submissive
and please their husband. There are also situations
where widows suffer accusations of witchcraft
after their husbands’ death, resulting from
expulsion for the home (usually a ploy at property
grabbing). This is common in rural areas, where
the majorities of women are illiterate and have
no access to the formal legal system.

Access to justice

( The Protocol provides for:

e Equality in the treatment of women in judicial and quasi judicial proceedings, or similar
proceedings, including customary and traditional courts and national reconciliation
processes.

e Fqual legal status and capacity in civil and customary law.

e The encouragement of all public and private institutions to enable women to exercise
their legal capacity.

¢ Positive and practical measures to ensure equality for women in complainants in the criminal justice
system.

e The provision of educational programmes to address gender bias and stereotypes and promote equality
for women in the legal systems.

e Fqual representation by women on and in the courts, including traditional courts, alternative dispute
resolution mechanisms and local community courts.

e Accessible and affordable legal services for women.

&

Access to justice means that when people’s rights
are violated and they need help, there are
effective solutions available. All people have a
right to go about their lives in peace, free to
make the most of their opportunities. They can
only do so if institutions of justice as law and
order protect them in their daily lives. Justice
systems, which are remote, unaffordable, delayed,
and incomprehensible to ordinary people, deny
them legal protection.

Legal obstacles deter justice: Women and
Law in Southern Africa (WLSA) studies on
“Women and the Administration of Justice
Delivery: Problems and Constraints” revealed
that various legal obstacles prevent women's
access to legal and judicial services in the SADC

38 SADC Gender Protocol 2010 Barometer

region. The legal obstacles fall into several areas,

which are interrelated and tend to be mutually

reinforcing. Some of the legal problems and

issues relate to the following:

e Laws that appear to be neutral at face value
but are subject to different interpretation;

Sensitive police services could improve reporting and follow-up
Photo: Colleen Lowe Morna



e Laws that have the potential of being
discriminatory because of what is left out;

¢ In the application of the law, when people act
on the contrary; and

e The administering of the laws being ineffective
because the institutions or individuals who
apply the Law refuse or are unable to apply it.

Furthermore, women face difficulties in accessing

justice because of:

e Lack of knowledge of their legal rights;

e Expense of legal representation where there
is no legal aid available;

e Language used throughout the legal system
and in courts;

e Insensitivity of courts;

e Fear of publicity;

e Duality of legal systems;

¢ Lack of family support; and
¢ Lack of empowerment to believe they can make
change.

Zambia's new constitution
guarantees equal access to
institutions of Justice
(Article 11) once it comes
into force. It states that the
Government shall ensure
access of the people to independent, impartial
and competent institutions of Justice. There is
however room to further qualify this in terms of
Article 7 of the SADC Gender Protocol in terms
of equality in accessing justice to ensure
legislation and other measures promote and
ensure practical realisation of equality of women.

Section 34 in the Constitution states that: “Everyone has
the right to have any dispute that can be resolved by the application of law decided in
a fair public hearing before a court or, where appropriate, another independent and
impartial tribunal or forum.” The Legal Aid Amendment Act, 1996 (Act 20 of 1996) which
enables the Legal Aid Board to provide legal representation at state expense for accused
persons in deserving cases. As costs are one of the main reasons people and women
specifically are not able to access the justice system, this Act is critical as it begins to address that issue.

Access to justice in Zambia, especially by women, is generally
poor because of lack of knowledge where to find the courts, lack of resources to hire legal
services, and the fact that most women are not familiar with speaking in public places such
as courts. Many other cultural beliefs and socialisation hinders access to justice. Most people,
especially in rural areas, use traditional and local courts to hear and resolve cases. Local and
traditional courts are easier to access as they are found in almost all parts of the country and
legal fees are very minimal.

In local courts, which are the lowest courts in the Constitutional hierarchy of courts in the country, customary
law is also applied. Local courts are by far outnumbering the “modern law branch” as there are 453 Local
Courts in Zambia compared to only 53 Magistrate Courts. The Jurisdiction of Local Courts is not restricted
to customary law though. Following the Local Courts Jurisdiction Order, Local Courts apply various statutes
among them the Intestate Succession Act from 1989, Parts of the Penal Code from 1931, the Witchcraft Act
from 1934 and other more exotic ones. The report on the project “Improvement of the Legal Status of
Women and Girls in Zambia” spells the following as some of the hindrances for women’s access to justice:
e Cultural beliefs concerning the position of women in the family and in society.

e \Women having no knowledge of their rights.

e Local Court personnel having no knowledge of women's rights.

e Social and legal discrimination of women.

e Financial constraints of women.

In order to bridge the gap, some organisations such as the Legal Aid Clinic for Women, Legal Resources
Foundation, Women in Law in Southern Africa (WLSA) and the government Legal Aid Department provide
free legal services to women and other vulnerable people. However, the services rendered by these
organisations are far from reaching the needs of all women in need of legal services in the country.



Customary law in practice: There are
arguments that customary laws and legal systems
allow for locally appropriate solutions to resolving
disputes. However, the patriarchal nature of most
dual systems means that women are usually the

Marriage and family laws

losers in this scenario. While claw back clauses
and lack of clarification between formal and
customary law in SADC Constitutions remain,
women's rights will likely suffer.

The Protocol requires that State Parties enact and adopt appropriate legislative,
administrative and other measures to ensure that women and men enjoy equal rights in
marriage and are regarded as equal partners in marriage. Existing legislation on marriage

shall therefore ensure:

* No person under the age of 18 shall marry;
e Every marriage takes place with free and full consent of both parties;

e Every marriage to be registered;

® Reciprocal rights and duties towards the children of the family with the best interests

of the children always being paramount; and

* An equitable share of property acquired during their relationship.

State Parties must also put in place laws and other measures to ensure that parents fulfill their duties of
care towards their children, and enforce maintenance orders. Married women and men should have the
right to choose whether to retain their nationality or acquire their spouse’s nationality through legal
\provisions. However, there is no period within which these measures should be achieved.

The most significant area for legal reform are
the current contradictions between formal and
customary law that occur across the SADC region;
as marriages are governed by parallel legal
systems of statutory, customary and in some cases
religious law. Women suffer discrimination due
to non-uniform marriage and divorce laws,
polygamy, the application of customary property
laws that still favour men’s ownership of land,
discriminatory and harmful cultural practices,
violence against women and lack of equal access
to education. Customary and Islamic marriages
are potentially polygamous and permit some of
the negative practices that have the effect of
discriminating against women. Some of the
practices relate to forced or arranged marriages
especially for young girls, widow inheritance,
the extensive marital power given to men in
matters of property and women'’s reproductive
rights.
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Concerning personal property, customary law
varies, but women may usually retain personal
property brought into the marriage. However,
anything acquired after marriage is part of the
husband's estate in case of death. Restrictions
on women, which may have their historical basis
in custom rather than law, are legal restrictions
when enforced by the courts. Courts have passed
judgments to that effect. Justice Gubbay summed
it by stating in Jena Vs Nyemba that, “Property
acquired during a marriage becomes a husband's
property whether acquired by him or his wife.”
In Zimbabwe the exceptions to this rule is the
mombe yeumailinkomo yohlanga (motherhood
beast). WLSA Mozambique 2000 has
demonstrated that most marriages in
Mozambique are not legally valid under the law.
Women therefore do not take up their cases to
formal courts. (WLSA 2001)

Table 6 (a) examines marriage and family law
throughout the region:
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© ] S A S h=} @
© c ) o = @ = o @ i= = £ © E
- S S | o | £ 8 2 £ = T T = S =& =
Provision > Z & S > & 3 E E £ = W N € | 8
<= 8 ° 3 g =|&8|§ &£ 5 8 £ =/|8|E
o = = (2] QOv n N
No person under the age of 18 shall marry Yes, | Yes, No, No, | Yes, No, Yes, | Yes, | Yes, | Yes, | Ve, No, No, No, No,
thelegal | the | girlscan | girscan | thelegal | gilscan |theofficial the | theage | thelegal | the | giscan | gidscan | thelegal | the age
age for | minimum| mamryat | legally | agefor | maryat = agefor |minimum| forcivil | agefor |minimum marry | ageto of
marriage | agefor | 15and | marryat | civil | 15and | mamiage | agefor K marriage marriage | age for from 15 | mamyis | consent
is 18 but | marriage | boysat | 16.and at| mariage | boysat | is18for Amarriage | is21 | is18but | mariage andboys| 16but | for
cantake | is18 |18without| 18for |is18but| 18but |boysand | is18 forgils | s 18 from 18 | under | marriage
place from parental | boys. | under |marriages girls but can take customary customary| is 16
15 with consent | Under customary cantake | girls can place law, aw,
parental customary| marriage, | place get from 15 marriage marriage
consent law, girls | thereis | earlier | married with can take can take
andboys | nofixed | with | from 16 parental place place
canmarry| age | parental | with consent from from
after | require- | consent | parental puberty puberty
puberty | ment consent
Every marriage shall take place with the full consentof | Yes | Yes | VYes Yes | Yes | Yes | Yes | Yes | Yes | Yes | VYes No No No Yes
both parties
Every marriage, including civil, religious or customary is | No No No No No No Yes | Yes No Yes | Yes No No No No
registered
Parties have reciprocal rights and duties towards their
children, including when spouses separate, divorcesor | Yes | Yes | Yes Yes | Yes | Yes | Yes | Yes | Yes | Yes | VYes No No Yes | Yes
have the marriage annulled
Laws to enforce maintenance orders No Yes No No No Yes | Yes | Yes | Yes | Yes | Yes | VYes No Yes | Yes
Married women and men have the right to decide whether | Yes | Yes | Yes No No Yes | Yes | Yes No Yes | Yes | Yes No | Yes No

Source: Gender Links. Compiled from individual country assessments of laws by the researchers (see acknowledgements for names).
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Positive moves forward: There are some
significant recent changes in marriage laws. For
example the age of consent for marriage has
been increased in Botswana, Mozambique and
Madagascar to eighteen and the DRC parliament
is currently debating the same change.
Furthermore, the Marital Power Act came into
place in Botswana and has fuelled amendments
in the Deeds and Registry Act allowing women
to register immovable property in their own
names. Similarly, a wife now has to give consent
in property transactions of the husband, while
the law has also allowed sharing of property for
couples who are cohabiting. The Traditional
Chiefs now have power to share the property
for couples. However, legal education is necessary
if these reforms are to benefit women.

In December 2003, Mozambique passed the

Family Law that secures a broad range of rights

previously denied to Mozambican women.

Among the provisions, the law ensures that:

® The head of a family may either be a woman
or a man;

e Eighteen years is the age of consent for
marriage for girls and boys;

e Women can inherit property in the cased of
divorce;

¢ Non-recognition of polygamy; and

¢ Recognition of de facto unions and traditional
marriages.

Maintenance laws in Namibia confer equal rights
and obligations to couples with respect to the
support of children and create legal obligations
for spouses to support each other and their
children. The procedures for accessing child and
spousal maintenance have also been clarified
and simplified.

While Zambia previously

did not allow foreign men

married to Zambian women

to attain Citizenship, this is

now changing in light of the

Constitutional review taking
place. For example the new provisions
contained in Article 26 on Citizenship by
marriage include:
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e A woman married to a man who is a citizen,
or a man married to a woman who is a citizen,
may, upon making an application in the manner
prescribed by an Act of Parliament, be
registered as a citizen of Zambia.

Clause (i) shall apply only if the applicant has
been ordinarily resident in the Republic for a
continuous period of not less than fifteen years
immediately preceding that person's
application.

Clause (i) applies to a person who is married
to a person who but for that person's death,
would have continued to be a citizen of Zambia
under clause (i) of Article 21.

Where the marriage of a person is annulled or
dissolved after the person has been registered
as a citizen of Zambia under clause (i) that
person shall, unless the person renounce that
citizenship, continue to be a citizen of Zambia.
Where on an application for registration under
clause (i), the Citizenship Board of Zambia has
reasonable grounds to believe that a marriage
has been entered into primarily with a view to
obtaining the registration, the citizenship Board
of Zambia shall not effect the registration.

Age of consent for marriage: As can be seen
from the table, there is much discrepancy around
the age of consent for marriage throughout the
SADC region, as it differs from civil to customary
marriage and whether or not there is parental
permission. Under civil law, in eight of the

Early marriage takes girls out of school. Photo: Trevor Davies



countries women cannot marry before the age
of eighteen but in two of these countries (Angola
and Seychelles) marriage can take place from
fifteen and from sixteen in Mauritius without
parental consent. In the other SADC countries,
under civil law, with parental consent girls can
marry at fifteen in the DRC, Malawi, and
Tanzania, and can marry at sixteen in Lesotho,
Swaziland, Zambia and Zimbabwe.

Under customary marriage
law, there is no fixed age for
marriage but it generally takes
place from the age of puberty.
These marriages render young
women vulnerable to physical,
economic and sexual abuse
and contravene their rights to
health and education.
Marrying at a young age can
mean that their under-
developed bodies cannot cope
with childbirth, thus increasing
risks of maternal and infant
mortality, the risk of HIV and
AIDS infection and a poor level
of health generally. In terms
of education, girls who marry
young are less likely to finish
their education and therefore,
more likely to be illiterate and
have reduced economic and employment
prospects.

Marriages taking place with woman'’s
consent: Under civil law, in all of the countries
marriage must take place with the woman's
consent except in the case of Tanzania where
the courts can allow a woman's parents to consent
on her behalf to marriage under the Law of
Marriage Act. The issue of consent in regards to
customary marriage, is however problematic.
Under customary law, parents can arrange
marriages for their daughters can “give away”
their daughters in marriage or in some cases even
sell them. Furthermore, it is questionable if a girl
who enters into marriage at the age of puberty
would have the understanding and knowledge
to fully be aware of what she is entering into.

Debating marriage laws at the Tanzania Gender Festival.

Registration of marriages: Only four of the
SADC countries require all forms of marriage to
be registered, whether civil, legal or religious
(Mauritius, Mozambique, South Africa,
Seychelles). Marriages performed under civil
law are generally registered but customary
marriages and religious marriages, which occur
most frequently, are not. This results in a lack of
access for women to the formal legal system
regarding marriage laws and women's rights not
being recognised in cases
of inheritance, polygamy
and separation.

Reciprocal duties
towards children in
cases of divorce or
annulment: In all SADC
countries except Swaziland
and Tanzania, both men
and women have equal
duties towards children in
the cases of divorce or
annulment. In the case of
Swaziland, guardianship is
vested primarily in the
father of the child. Even
when the marriage has
ended in divorce, the
Photo: Colleen Lowe Morna ~mMother may be granted
custody only with the
father maintaining guardianship. In the case of
Tanzania, under customary law, women are only
entitled to support in “special circumstances”
which are not clearly defined. In terms of
maintenance, in ten of the SADC, countries there
are laws to enforce maintenance payments but
these are frequently not sufficiently enforced
and are problematic in terms of establishing
paternity if a child is not registered and in
polygamous marriages.

The right to maintain nationality: In ten of
the SADC countries, women have the right to
decide whether to retain their nationality or to
acquire their spouse’s nationality. In the case of
Lesotho for example, only men have the right to
decide their nationality and a woman acquires
the nationality of her husband upon marriage.



Widows and widower rights

-

The Protocol requires that Member States enforce legislation to protect widows from
being subjected to inhuman, humiliating or degrading treatment. A widow will also
automatically become the guardian and custodian of her children after the death of
her husband, she will also continue living in the matrimonial home. She will exercise
her rights to access employment and other opportunities to enable her make meaningful

contribution to society.

A widow will also be protected against all forms of violence and discrimination based on her status while
having the right to an equitable share in the inheritance of the property of her late husband. She will
also have the right to remarry a person of her choice. States will also put in place legislative measures that
will ensure that widowers enjoy the same rights as widows.

~

Customary law
hinders imple-
mentation: Given the
prevalence of
customary law and the
existence of claw back
clauses, it remains
difficult for many
widows to access the
formal legal system
throughout the SADC
region. The majority of
the laws listed in the
table above pertain to
widows under the
formal legal system but

offer little protection to widows in customary
marriage. The exception to this is under the South
African Marriage Law, which includes customary
marriages and incorporates the right not to be
subjected to any form of violence. In thirteen of
the countries, there is legislation meant to protect
widows from inhuman, degrading or humiliating
treatment, the exceptions being Swaziland,
Tanzania and Zambia. However, the legislation
that is referred to regarding this in most of the
SADC countries is taken from the Consti-tution,
which protects citizens in general from inhuman,
humiliating or degrading treatment. There is
little legislation referring specifically to widows,
and even less addressing issues widows face under
customary law.

In the case of Zambia, women under some customary traditions must undergo sexual cleansing

rituals after the death of their husband and if they refuse, they lose their right to inherit

property. These rituals can range from prolonged isolation, forced sex with male in-laws

and other treatment humiliating to the widow. Due to the conflict between customary and

formal law, there is little to protect women currently in these circumstances. According to

the Gender Based Violence survey report (GBV 2006) 43% of people reported that sexual
cleansing was still practiced in their culture or tradition. Traditional practices such as sexual cleansing put
women at a higher risk of contracting HIV and AIDS and sexually transmitted diseases (STIs).

~

Formal systems do not address widow
inheritance: The formal legal system does not
address practices of widow inheritance under
customary law; in some cultures, upon the death
of her husband, a woman herself may be
inherited, as she is seen as “belonging” to her
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late husband’s family, bought through the
payment of bride price, or lobola. Although
widows can generally remarry, they are often
encouraged to marry someone from their
husband’s family in order to obtain property
rights and guardianship of their children.



If a deceased husband’s family does not make
any claim of ownership upon her, women face
further difficulties in that they are frequently
unable to return to their own family. The natal
family does not consider her a member, and in
most cases, is unable to look after her. She can
fall victim to social stigma and feel that it is
simply inappropriate for her to go back to her
childhood home. With nowhere to go, she is

often left destitute and homeless. In some SADC
countries, widows face further insecurity in that
after the death of their husband, they are not
automatically the guardians of their children. In
the case of Malawi, guardianship depends on
whether the marriage took place in a matrilineal
or patriarchal system. Under a patriarchal system,
where a bride price (lobola) was paid, the children
are seen as belonging to the husband’s family.

Some tribes in Zambia still practice marriage inheritance, in other words the widow is “passed on” to the
brother or male relative of the deceased. The 2006 GBV survey report indicates that 13% of the widowed
were claimed in marriage to their deceased spouse’s relatives. This was more common among females
than males, as 15% of the females were married off to a relation of the deceased, compared to only 4%
of the males who were married off to the sister of the deceased. Furthermore, child and forced marriages
have continued to put women'’s lives in danger of contracting diseases such as HIV and AIDS. Many young
girls in most parts of the country are forced into marriage at a tender age when they are not yet ready

for marriage.

Widows often lose property: The most
frequently occurring violation of widow's rights
is property dispossession and loss of inheritance
rights, even though there are formal laws
governing this in nine of the SADC countries. In
pursuing these rights widows can be exposed to
physical harm and even death at the hands of
male relatives or face accusations of witchcraft
and of having caused the death of their husbands.
In some countries, such as Angola, women can
go to a “Soba”, a local chief with their complaint
and if they rule in her favour, they may grant
her a piece of communal land. However, this
land is generally of low quality.

Although widows have the right to employment
by law in twelve of the SADC countries, lack of
education, capital and land may make it difficult
to access these opportunities. Lack of support
from her husband’s family and an inability to

return to her maternal family means widows are
the poorest and most vulnerable groups in many
societies. SADC governments need to do more
to address the issues widows face as a
specific group to protect them from discrimination
and violations of their rights.

At work in Angola Photo: Tom Haskell

The Protocol requires that Member States adopt laws, policies and programmes to ensure
the development and protection of the girl child. This includes: eliminating all forms of
discrimination against the girl child; ensuring that girls have the same rights as boys and
are protected from harmful cultural attitudes; girls are protected from all forms of
economic exploitation, trafficking, violence and sexual abuse; girl children have access
to information, education, services and facilities on sexual and reproductive health and

rights.



Girls throughout the SADC region remain
vulnerable to harmful cultural attitudes,
practices, and abuse. As a result, girls continue
to have unequal access to education, health care
and other services and face violence, forced early
marriage, sexual exploitation, an increased
burden of care and domestic responsibility due
to the HIV and AIDS pandemic and a lack of
power over their bodily integrity and their future.
Although there is extensive regional and
international legislation protecting the rights of
children it is clear that the done to protect them
from discrimination and harmful practices.

There is an urgent need to improve the life
chances for girls in SADC countries. As we can
see from table six (), in eight countries there is
legislation which eliminates all forms of
discrimination against the girl child. In only seven,
there is legislation protecting girl children from
harmful cultural attitudes and in only seven
ensure girls have access to information, education,
services and facilities on reproductive health
rights. Governments of the SADC region must
implement and enforce the existing legislation
that supports and upholds the rights of girl
children and create domestic legislation and
policies that show an understanding of these
issues.

The effects of HIV and AIDS upon the girl
child: HIV and AIDS undoubtedly heightens the
difficulties girl children face throughout the SADC
region, due to the following factors:

e Women and girls across most of the SADC
region (bar Mauritius and the Seychelles) are
showing higher HIV and AIDS prevalence rates
than men and boys.

* Women and girls are bearing an increasing
burden of care through the home based care
of those affected.

Ama Buruxa youth group, children affected by violence and HIV.
Photo: Colleen Lowe Morna

e Girls are more likely to be withdrawn, drop out

or have low attendance in school because of

HIV and AIDS.

If girls have reduced access to the educational

system, they are absent from one of the key

avenues where they would obtain information

about protecting themselves from HIV and

AIDS.

The prevalence of child marriage increases girl’s

chance of HIV and AIDS.

* The perpetuation of myths about HIV and AIDS

for example, it can be cured by raping a virgin,

expose girls to physical violence and the risk

of infection.

Physiologically, girls are more prone to HIV

infection as their sexual organs are less mature

and less resistant to HIV and sexually

transmitted infections.

® Poverty may encourage girls to enter into risky
sexual behaviour of a transactional quality,
exposing them to risk of infection.

The girl child and reproductive health: The
early onset of sexual activity throughout the
SADC region and lack of access to contraception
exposes young girls to HIV and AIDS, STIs and
unwanted early pregnancy. This puts a further
strain on health services and the region, as there
are increased maternal mortality rates, infant
mortality rates, illegal abortions, large families.
In many of the SADC countries, adolescent health
is not covered specifically under family planning
policies.

Youth care in Seychelles: Unlike many SADC countries, the Seychelles Government set up a Youth Health
Centre (YHC) in 1995 with the mandate to provide youth friendly reproductive health services, including
advice, medical care and counselling on reproductive and health issues. Girls and young women accounted
for 85% of all clients in 2005. The Centre has proved increasingly popular with young teenagers, with 38%
clients visiting the Centre aged below 18 years of age in 2005 compared to 32% in the previous year. The
majority of clients visiting the centre in 2005 accessed reproductive and sexual health services (49%), compared
to 22% for intensive counselling and 29% for education and information about drugs, alcohol and smoking.



The girl child and inheritance: Like women,
girls also encounter problems accessing and
inheriting fairly. An example is in Angola where
The Family Code states that girl and boy children
should inherit property equally (Article 2080). As
a matter of practice, however, daughters may
not inherit land or will inherit a smaller amount
than sons. Families divide their land based on
the theory that daughters will receive land when
they marry, while sons will be required to provide
sufficient land to support a wife and children
and care for elderly parents.

Daughters who do not receive land through
inheritance have the right to challenge the
decision by bringing an action under the Civil
Code. However, very few women are likely to do
so because : (1) women often have no knowledge
that they have a legal right to family land; (2)
they have no knowledge of how the legal system
functions and no notion, therefore, of how to
pursue a claim; (3) they often do not have the
financial resources to pursue a claim; and (4) they

v

. In most SADC countries
discrimination against women and the girl child
is still widely practiced and harmful cultural
attitudes still proliferate. While women are
protected from some of this discrimination and
violation of their rights by the formal legal system,
these laws are often not effectively implemented,
accessed or there is limited awareness of them.
Furthermore, the duality of many of the legal
systems means that when these abuses occur
under customary law, there is little or no
opportunity for women’s redress.

While most of the countries in SADC have signed
and ratified regional and international
instruments that seek to give women more rights,
there has been reluctance in translating these
words into action by domesticating them into
action in their national Constitutions. In spite of
all the international, regional, sub regional
instruments and national laws, there are still
widespread violations of women'’s human rights,
compounded by the lack of implementation and

would be very unlikely to raise the issue of a
right to land within the family, let alone bring
a legal action against a family member.

Girls and child trafficking: Only six of the
SADC countries have currently enacted legislation
against human trafficking and it is clear that is
an emerging issue throughout the region as
children are trafficked both for commercial and
sexual exploitation. For example in South Africa,
an NGO Molo Songolo carried out research on
child trafficking in 2000. Their research focused
on both in-country and cross border trafficking.
The research uncovered that children were being
coerced into prostitution

and found that the pre-

dominant feature of

trafficking in South Africa

is that it is in-country with

girls being the majority

of the victims (Molo

Songolo, Cape Town,

South Africa, 2003).

adherence to the international regional, sub

regional instruments and national laws. There is

a need for:

¢ Civil society and governments to mobilise for

the realisation of gender equality and

women’s and girls’ human rights.

The development of model Constitutional

provisions arising from this audit and targeted

campaigns for progressive provisions to be
incorporated in line with the Protocol.

Mobilisation for the allocation of adequate

resources to cover affirmative action

programmes together with a campaign on
budget tracking for gender equality.

e Communities, civil society and local government
to mobilise for the domestication of all ratified
instruments.

e Advocacy and pressure to unify systems of
formal and customary law.

¢ Specific measures to address harmful cultural
and traditional practices.

e Practical initiatives to ensure gender equal
access to justice.
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CHAPTER 2

Gender
and governance

Articles 12-13

r

J

KEY POINTS

Gender and governance is one of the

areas around which there has been the

greatest level of activism in Southern

Africa.

The proportion of women in parliament

has increased from 17.5% at the time

of the SADC Declaration on Gender and

Development to about 24% at present.

Thisisa 1% drop from the 25% reflected Voting in the May 2010 general elections in Mauritius.
in the 2009 Baseline Barometer.

The proportion of women in parliament ranges from 42% in South Africa to 7% in Botswana and
the DRC. These wide variations, and the declines experienced in the Botswana and Namibia
elections in late 2009, are a source of concern at a time when momentum should be building up
ahead of the 2015 deadline.

The Southern African Development Community (SADC) average of women in parliament is higher
than the global average of 19% and second only to the Nordic countries. Three SADC countries
(South Africa, Angola and Mozambique) are in the top ten countries globally in terms of women's
representation in parliament.

The ruling African National Congress (ANC) in South Africa is the first party in the region to have
formally adopted and implemented the Protocol target of gender parity by 2015 (in the April
2009 elections) there is a higher proportion (almost 30%) women at the local level but the gap
between countries is even wider, from 6.4% in Mauritius to 58% in Lesotho.

The fact that gender parity has been reached or exceeded in some countries shows that change
is possible. There is no instance however in which such targets have bee achieved without special
measures being taken: either voluntary or legislated quotas.

These work best in countries with the Proportional Representation (PR) system but can also work
in the First Past the Post System (FPTP) as illustrated in the case of local government in Lesotho.
The 2010 Gender and Media Progress Study (GMPS) by Gender Links (GL) and the Media Institute
of Southern Africa (MISA) shows that there has been an increase in the proportion of women
sources in the politics topic category from 8% to 13%; still far short of parity but an indication
that gender, elections and media advocacy work is paying dividends.

The key to change is political will. The fact that women are still least well represented in cabinet
(with some exceptions, like South Africa) throws into question the political commitment of leaders.
Even as the 50/50 campaign escalates, there is an important and growing focus on what happens
“beyond the numbers.”

Photo: Loga Virahsawmy
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Voting in Botswana in the October 2009
elections. Photo: Colleen Lowe Morna

Of all the areas of
focus in the region,
gender and gover-
nance has been
among the most
high profile and
received the most
attention. One of
the most visible
gender gaps in
society, the
questioning of why
women are absent
where decisions
are taken has been
widely canvassed,
including through the global 50/50 campaign.

As our democracies have matured, so has our
understanding of the links between gender and
governance. We have come to understand that
there can be no democracy for the people by the
people unless both women and men are
represented. Whether or not women make a
difference, they have a right to be represented
in decision-making.

Several studies have also now gone beyond
numbers to show that women bring different
interests and perspectives to decision-making.!
While women may not all be the same, they have
certain shared experiences that have traditionally
been left out of public policy and decision-
making. Like any interest group in society, women
have the right to be heard and not just seen.

Since the adoption of the SADC Declaration on
Gender and Development in 1997, the proportion
of women in parliament in SADC has increased
from 17.5% to almost 24.1% - a 1% drop from
last year's 2009 baseline data.

Some countries such as South Africa are nearing
gender parity in key areas of political decision-
making. As a region, Southern Africa strides
ahead of the rest of Africa and is second only to
the Nordic countries. By adopting a legislated

quota for local government elections in 2006
that resulted in 58% women being elected (the
only case of political decision-making in SADC in
which women are in the majority) a SADC
member state showed that gender parity in
politics is more than possible!

Still, there is a long way to go. The drop in
women's representation in parliament in
Botswana, host country of the SADC Secretariat,
from 18 percent in 1999 to 11.1 percent in 2004
and a further 3.2% drop to 7.9% in the October
2009 elections came as a disappointment. Equally
worrying was Namibia's slide backwards from
30.8% women in parliament to 26.9% in the
November 2009 elections just after the country
had hit the one third mark. Similarly Mauritius
had little to celebrate when the representation
of women in parliament increased by a mere
1.7% from 17.1% to 18.8% in its May 2010
elections.

This demonstrates that the gains made in recent
years even in countries doing relatively well need
to be guarded. Many SADC countries have missed
or are missing opportunities through lack of
effective strategies and action plans devised well
ahead of elections. Countries with the First Past
the Post (FPTP) system that is least conducive to
women's participation made little or no effort
to review the electoral system, or to explore
options within their system. In Botswana, for
example, while both of the main opposition
parties (Botswana National Front and Botswana
Congress Party) make provision for 30% women
candidates, this quota is not applied in reality
hence the poor performance.

There has been a lack of willingness to learn
from the best practices in the region which show
that without tackling the key issues of electoral
systems and quotas, there can be no rapid increase
in women's representation in elected office.
These best practices are drawn both from
countries with a PR system (Mozambique and
South Africa) and with a FPTP system (Tanzania
and Lesotho).

' Studies such as the Gender Links report Ringing up the Changes, Gender in Southern African Politics, the first to assess the qualitative difference
that women bring to decision-making in the region, have helped to move the debate beyond numbers to why gender equality is integral to good

governance.
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The tendency in some countries to “make way
for women” at the local level (e.g. in Namibia,
South Africa and Lesotho) is welcome but carries
the concern that the only reason this is
happening is that local government is not
regarded as important as other spheres of
governance. Gender and local government have,
up to now, not formed a significant part of
gender and governance discourse, activism or
policy measures. It is critical that these now come
to the fore. This is also true of other areas of
decision-making such as the public service, the
judiciary and the private sector for which data is
still scanty.

Although the Protocol provisions on gender and
governance are relatively short, they are
pertinent. They provide for equal representation
of women and men in all areas of decision-
making in the public and private sectors by 2015.
Furthermore, this clause is cross referenced with
Article 5 that provides for affirmative action, a
strategy that has been key to the rapid increase

in women's political participation where this
has been achieved. But not all countries subscribe
to affirmative action. Mauritius has cited
Article 5 for not signing the Protocol arguing
that the country's constitution disallows
affirmative action.

A significant feature of the Protocol is that it
goes beyond numbers, calling for campaigns to
demonstrate the link between gender and good
governance. The Protocol calls for measures to
ensure that women participate equally in
elections and the administration of elections. It
also details measures to be taken to empower
women decision-makers as well as provide gender
training for male decision-makers.

Although there is still need to gather far more
baseline data on some areas of decision-making,
this chapter synthesises existing data and make
recommendations for further research to ensure
that these key provisions are effectively
monitored.

Table 2.1: SADC performance indicators for women in decision-making

Globe | Lower | Upper | Both |Globe| Lower | Upper | Both Globe | Lower | Upper | Both Local | Both houses |Overall gain/
rate | house | house | houses | rate | house | house |houses | Cabinet| rate | house | house | houses | Cabinet| Gvt (parliament) loss over
Increase/decrease | 10 years
2000- | 2005-
2005 | 2010

Globe Ave. 13.9% | 17.7% | 13.9% 16.4% | 15% | 16.2% 19.1% | 18.1% | 19.0% 23% | 2.7% 5%

Reg Ave. 17.7% | 22.5% | 18.0% 20.4% | 23.2% | 20.6% 24.7% | 19.8% | 24.1% | 22.0% | 23.9%| 2.6% | 3.5% 6.1%
Angola 42 | 155% | N/A | 155% | 70 | 15.0% | N/A | 15.0% | 59% | 10 | 38.6% | N/A | 38.6% | 25.7% 0.5% | 236% | 23.2%
Botswana 38 | 17.0% | NA | 17.0% | 91 | 111% | NA | 111% | 25.0% | 114 | 7.9% N/A 79% | 211% | 193%| -5.9% | -32% | -9.1%
DRC No available figures 86 | 120% | NA | 120% | 16.7% | 110 | 84% | 46% | 7.7% | 14.3% 4.3% | -4.3%
Lesotho 101 | 38% | 27.3% | 10.7% | 87 | 11.7% | 36.4% | 17.0% | 27.8% | 40 | 24.2% | 182% | 22.9% | 31.6% | 58.0%| 6.3% | 59% | 12.2%
Madagascar | 76 | 8.0% N/A 80% | 116 | 6.9% | 11.1% | 84% 87% | 17.9% | 10.3% | 154% | 6.0% | 04% | 1.9% 2.3%
Malawi 73 | 83% N/A 83% | 75 | 136% | NA | 136% | 125% | 54 | 212% | NA | 212% | 22.7% | 8.3% | 53% | 76% | 13.0%
Mauritius 74 | 82% N/A 82% | 62 | 171% | NA | 171% | 10.0% | 72 | 188% | N/A | 188% | 12.0% | 6.4% | 89% | 0.0% | 10.6%
Mozambique | 9 | 30.0% | N/A | 30.0% | 10 | 348% | N/A | 348% | 250% | 9 | 39.2% | NA | 39.2% | 321% | 356%| 4.8% | 4.4% 9.2%
Namibia 18 | 250% | 7.7% | 204% | 24 | 34.6% | 19.2% | 30.8% | 24.0% | 32 | 26.9% | 26.9% | 26.9% | 18.2% | 41.8% | 10.4% | -6.0% 4.3%
Seychelles | 19 | 235% | NA | 235% | 20 | 294% | N/A | 294% 43 | 235% | N/A | 235% | 16.7% 59% | -5.9% 0.0%
South Africa | 10 | 29.8% | 32.1% | 30.1% | 14 | 32.8% | 33.3% | 32.8% | 43.0% | 3 | 44.5% | 29.6% | 42.7% | 41.2% | 39.7%| 2.7% | 9.9% | 12.6%
Swaziland 105 | 31% | 13.3% | 6.3% 93 | 10.8% | 30.0% | 16.8% | 18.8% | 87 | 13.6% | 40.0% | 21.9% | 23.5% | 17.9%| 10.5% | 5.0% 15.6%
Tanzania 40 | 16.4% N/A 164% | 19 | 304% N/A | 304% | 148% | 23 | 30.7% N/A 30.7% | 20.0% | 34.2%| 14.0% | 0.2% 14.3%
Zambia 63 | 10.1% N/A 10.1% | 81 12.7% N/A 127% | 22.7% | 79 | 15.2% N/A 152% | 13.0% | 6.6% | 2.5% 2.5% 5.1%
Zimbabwe 47 | 14.0% N/A 14.0% | 67 | 16.0% N/A 16.0% | 13.9% | 80 | 15.0% | 24.2% | 17.9% | 17.1% | 185%| 2.0% 1.9% 3.9%

Notes: Tanzania are due to have national elections in 2010

Namibia figures are as they appear on the Namibia government website

Sources: IPU and Gender Links, accessed July 2010
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Representation

N
The Protocol provides for state parties to ensure that, by 2015, at least 50% of decision-

making positions in the public and private sectors are held by women including the use
of affirmative action measures as provided for in Article 5.

It further provides for member states to ensure that all legislative and other measures
are accompanied by public awareness campaigns which demonstrate the vital link between
the equal representation and participation of women and men in decision-making

positions, democracy, good governance and citizen participation are put in place at all levels.

Performance is mixed: At a glance, the table
shows that performance continues to be mixed
across all the different areas of political decision-
making for which data could be obtained.
Women's representation in parliament (upper
and lower houses) ranges from 42% (South Africa)
to 7.7% (DRQ). Figures for Madagascar have not
been included due to political uncertainties. In

Parliament

local government, women's representation ranges
from 6.4% in Mauritius to 58% in Lesotho. While
the ranges in cabinet are less drastic, even there
the gap is from 12% in Mauritius to 41% in South
Africa. Such broad discrepancies reflect both the
lack of will on the part of some governments as
well as what can be achieved when such will is
present.

100%

Figure 2.1: Proportion of women and men in SADC parliaments
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Source: Gender Links, using data from the Inter-Parliamentary Union website.

Steady overall increase but worrying signs
from recent elections: There has been a steady
overall increase in women'’s representation in
parliament from 17.5% in 1997 to 24.1% in 2010.
However if South Africa, whose parliament
accounts for about two-fifths of the total is
excluded, the proportion drops to 20.9%. At 42%
South Africa comes closest to achieving gender
parity in parliament, but no country has yet
achieved this distinction. Four SADC countries
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(Tanzania, Mozambique, Angola and South
Africa) have achieved 30% or more women in
parliament. There has been a significant reduction
in the number of parliaments in which women
constitute less than 10% of the total (for example
Mauritius, Swaziland and Malawi are now all out
of that category). Following the decline in
women's representation last year, Botswana has
joined the DRC as the only countries in SADC in
which women's representation is less that 10%.




SADC as a region compares
favourably with other regions in the
world: Table 2.2 shows that as a region
SADC comes second to the Nordic
countries and is ahead of the Americas
and Europe excluding the Scandinavian
countries as well as Sub-Saharan Africa.
SADC is also well ahead of the 19% global
average of women in parliament.

Global ranks from three to 108: Table
2.3 shows where SADC countries rank

Table 2.2: Regional comparison of women in parliament

Region Lower house Upper house Both houses
Nordic countries 42% 40.8%
SADC 24.7% 19.8% 24.1%
Americas 22.7% 23.7% 22.9%
Europe excluding Nordic countries 20.1% 19.7% 20.0%
Sub-Saharan Africa (including SADC) 18.3% 20.4% 18.6%
Asia 18.6% 16.4% 18.4%
Pacific 13.2% 32.6% 15.3%
Arab States 9.2% 7.6% 8.8%
Global average 19.1% 18.1% 19.0%

Source: www.ijpu.org, accessed 16 July 2010.

Table 2.3: Global and regional ranking of women parliamentarians

globally and relative to each other against Country %o‘p’:i’:gl'; ir'l‘o'gg"ee’ Global rank SADC rank
the 180 coun.tries cited on.the websi‘ge_ of 2009 2010 2009 2010 | 2009 2010
the Inter Parliamentary Union. At position | g, i Africa 44 5% 44 5% 3 3 1 1
thrt_ee (after Ugand_a and Sweden) South Mozambique 348 30.2% 15 5 3 5
Africa do_es the region p_rou.d. Angola and Angola 373 38.6% 5 0 5 3
Mozambique are also within the top ten. .
Sadly, Namibia has dropped from number | 12nzania 304 30.7% | 23 23 4 4
21 globally to 32 but remains in the top 5 | Namibia 269% | 269% 21 32 > S
in the region. Having slipped to 110 from | Lesotho 25 24.2% 28 40 6 6
108 in the last year, DRC remains the lowest | Seychelles 23.5% 23.5 41 43 7 7
among the SADC countries. Madagascar is | Malawi 20.5% 21.2 52 54 8 8
not ranked due to current political | Mauritius 171 % 18.8 66 72 9 9
uncertainties. Zambia 16% 15.2 77 79 10 10
Zimbabwe 15.2% 15.0 78 80 11 1
Swaziland 13.8% 13.6 83 87 12 12
Botswana 1.1% 7.9 95 114 13 13
DRC 8.4% 7.7% 108 110 14 14
Source: www.ijpu.org, accessed 16 July 2010.
Local government
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Figures on local government are incomplete over
the ten year period and missing in some instances
(eg Angola). Seychelles does not have elected
local government officials and Malawi will have
its first local government elections later in 2010.
The range between the highest (Lesotho, at 58%)
and lowest (Mauritius and Madagascar at 6%) is
higher than at national level. Five countries

Cabinet

(Lesotho, Namibia, South Africa, Mozambique
and Tanzania) have achieved 30% or higher with
regard to women in local government. Lesotho
is the only instance of any area of political
decision-making in SADC in which the
representation of women exceeds 50%. Three
countries, Zambia, Madagascar and Mauritius
are all below 10%.
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Source: Gender Links and IPU (www.ipu.org). Last accessed 16 July 2010.

Women's representation in cabinet has
grown fast, but not fast enough: Cabinet is
the one sphere of decision-making in which it is
theoretically relatively easy to “ring up the
changes” since leaders have the leeway to appoint
their inner team. The average representation of
women in cabinet in the region has increased
from 12 percent in 1997 to 22% in August 2010
(a 10 % increase). In the last year the average
moved by 1% to 22% as of July 2010. Some Heads
of State have shown a willingness to use cabinet
appointments for bringing women into
leadership, especially in the smaller countries.
Mozambique has overtaken Lesotho and Angola
to sit at number two in the region since the
Baseline Barometer was first produced. While
Botswana ranks second from last in terms of
women in parliament it is however not doing
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badly with 21% women in cabinet. However, the
fact that women's representation in cabinet is
still lower than parliament of local government
(see participation below) is a source of concern.
What is commendable is that all SADC countries
sit at above 10% women in cabinet with the
former bottom two Mauritius and Zimbabwe
having moved to 12% and 17.1% respectively.

The outlook for 2015: Table 2.4 shows that the
range between highest and lowest performing
countries is vast and in all areas of politics has
increased between 2005 and 2009, underscoring
the variation in political commitment to achieving
the target. Estimates of where the region will be
at the end of 2015 are that SADC may have
achieved the 30% but not the 50% target.




Table 2.4: Summary of progress since 2005

Average % Average %
Aca 2005 2010
% women High Low Range High Low Range
Parliament 19.7% 36% 10.7% 25.3% 24.1% 42.7% 7.7% 35%
Cabinet 19.5% 43.3% 5.8% 37.5% 22% 41% 12% 31%
Local government 22.6% 43.5% 1.2% 42.3% 23.9% 58% 6.4% 51.6%

Source: Gender Links and IPU (www.ipu.org). Last accessed 16 July 2010.

Political parties

Political parties play a critical role in “opening v "
the door” for women to enter and participate Table 2.5: Political parties

in decision-making. After all, in parliamentary Country Ruling Quota and Nature/No.

systems, it is only through political parties that paity

anyone can be elected into office. Angola MPLA 30% quota of women
Botswana BDP None

Half of the ruling parties in SADC have
adopted one or other quota: The table shows DRC PPRD 30% quota of women
that ruling parties in seven (or half) the SADC Lesotho None

countries have adopted quotas of one kind or

. . Madagascar None
the other. In two instances (South Africa's ANC g
and the South West Africa People's Organisation Malawi UDF 25%
of Namibia) these are (in line with the Protocol) Mauritius MLP None
parity targets. The ruling Frelimo in Mozambique , .
has a 40% target. The others are between 25% Mozambique | FRELIMO 40% quota on women
and 50%. Namibia SWAPO 50/50
} . Seychelles SPPF None
Quotas are often just on paper: Zimbabwe's -
South Africa ANC 50/50

three political parties all claim to have quotas.
The Zimbabwe African National Union Patriotic Swaziland Political parties are banned
Front (ZANU PF) has always claimed to have a

. . ) Tanzania CCM None
30% quota for women in leadership. One faction .
of the Movement for Democratic Change T (MDC Zambia None
Tsvangirai) says that it adopted a 50% quota at Zimbabwe ZANU/PF; MDC-T | 30% and 50%

the 2009 leadership conference. However this
has not been systematically applied and women's
representation stands at 18%. As illustrated in
the case study of political parties in Namibia,
many of these are gender blind.?

Source: Gender Links - a compilation of data provided by researchers from all SADC countries.

2 Excerpt from research commissioned by the Electoral Institute of Southern Africa in collaboration with GL.
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Namibian party manifestos gender blind

The Gender Research & Advocacy Project of the Legal Assistance Centre in Namibia compiled
a comparison of gender issues in 10 of Namibia's 14 political parties, published in Issue No. 7
of Election Watch produced by the Institute for Public Policy Research (IPPR). The Namibian
newspaper also did a gender analysis of party manifestoes in its coverage leading up to the

national elections.

The Gender Research & Advocacy Project found that the National Unity Democratic Organisation of
Namibia (Nudo) had the most far reaching gender provisions. On the whole, the study found that party
manifestos fail to mainstream gender throughout their policy discussion.? References to women are found
in discussions of gender-based violence; on increased representation of women in decision-making bodies,
and a few make reference to women's economic contribution or their role in child-bearing. But gender
issues are not integrated into the parties' discussions of broad issues like health, land ownership, agricultural
production, environmental issues and economic and development policies.*

(&

~

)

Table 2.6: Gender issues in political party manifestos in Namibia

PARTY

All People's Party
(APP)

GENDER ISSUES IN PARTY MANIFESTOS

The manifesto includes a section entitled “Gender Equality at all levels”. This section says that

APP “is for total gender equality”. It cites the following specific policies:

(1)"50/50 in decision making structures must become a reality in our lifetime”. APP undertakes that every
Minister will have a Deputy Minister of the opposite sex, and that there will be 50/50 balance in the
management cadre of the public service, in all positions of state-owned enterprises, and in local
authorities. APP will also offer incentives to private companies which implement a 50/50 policy.

(2)tax incentives for people who employ domestic workers in order to ensure working women do not
have to suffer when they have small children.”

Gender issues are not specifically mentioned in any other sections of the manifesto.

Congress of
Democrats (CoD)

The manifesto includes section entitled “Valuing the Contribution of Women”. This section says that

women constitute the majority of the population but that society “still does not fully value the contribution

of our women.” It notes that women are victims of “violence, rape and passion murders” and asserts that

“Government has done little over the last 20 years to mainstream women's causes into the country's

development agenda”. It cites the following specific policies:

(1)’Put a premium on women's contribution to society. This is the only way in which we can benefit from
the contribution and ingenuity of more than half of our citizens.”

(2)"Working with NGOs and CBOs to remove all legal impediments raising barriers to equal participation
by women.” The section on skills development and employment notes that “a growing number of our
women are reduced to prostitution” as a result of poverty and unemployment. Amongst health
problems cited in the section on poverty and welfare are maternal mortality, infant mortality and
teenage pregnancies.

Communist Party

None.

Democratic Party of
Namibia (DPN)

None.

Democratic
Turnhalle Alliance
(DTA) of Namibia

The manifesto includes a section entitied” Gender issues” in the part of the document on basic principles
of policy. This section says that the DTA “is committed to the total elimination of all forms of discrimination
against women and their complete recognition in all spheres of society.” The DTA recognises women's
careful role in the domestic, economic and political spheres, and promises to “actively pursue equal

3 Gender Research & Advocacy Project of the Legal Assistance Centre, in Election Watch , Issue No 7, 2009, Produced by the Institute for Public Policy

Research (IPPR)

4 Gender Research & Advocacy Project of the Legal Assistance Centre, in Election Watch , Issue No 7, 2009, Produced by the Institute for Public Policy

Research (IPPR)
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PARTY

GENDER ISSUES IN PARTY MANIFESTOS

rights for women before the law”. It furthermore “recognises the leading and stabilising role of the women
of Namibia in society and will support their cause in all walks of life”. There are no other specific mentions
of gender. A summarised version of the manifesto published by the party contains no references to
gender issues at all.

Monitor Action
Group (MAG)

The “policy document” of MAG calls for clear definitions in the Namibian Constitution for the concepts
“equal opportunities” and “free association”, and pledges to “get rid of quotas based on race, ethnicity
or gender.” This is the only mention of sex or gender.

Namibia Democratic
Movement for
Change Namibia
(Namibia DMC)

The manifesto includes a section on “Women empowerment.” It says that NDP will set up a commission
which will promote the representation of both men and women in government and private institutions,
as leaders and on decision-making boards, “so that women can play a very big role which man are
playing currently and by not discriminating women as they are our mothers who are taking care of men
from a baby-boy to become a boy or a man.” In the section on representatives in Parliament, NDP
pledges 50-50 men and women on its party lists for Parliament and local authority elections.

National Unity
Democratic
Organisation of
Namibia (Nudo)

Nudo's overall aim includes a commitment to create a society “where justice is accessible and the rule
of law applied to all” irrespective of gender (amongst other grounds). The manifesto contains a lengthy
section on “Gender and Women Empowerment” which opens with the statement that Nudo “is truly
committed to equality between women and men”. Because women constitute a majority of the population,
“all problems affecting Namibian society are affecting women the most”. The manifesto also cites specific
problems affecting women: domestic violence, rape, poverty and unemployment (especially amongst
rural women), HIV/AIDS (which affects women most severely), illiteracy and ignorance. These problems
make women more prone to alcohol and drug abuse. Ignorance of their rights causes women to lack
self-confidence. It cites gender disparities in access to power and decision-making across various spheres
as a source of differentiated development for males and females.

The manifesto states a commitment to “revitalising women's roles in social, economic, cultural and

political arenas”, and says that under a Nudo government “women shall be free to choose their own

paths to self-fulfilment and responsibilities to their families and communities”. It cites the following specific

policies:

(1) Strengthen legal instruments to protect women, review and repeal laws which discriminate on the
basis of gender and strengthen legal obligations of paternity.

(2) Enquire equality in property and inheritance rights.

(3) Introduce a human rights education programme that will sensitise society to women's rights.

(4) “introduce special schemes for female-headed households”.

(5) Remove barriers to women's access to credit and provide training to increase the productivity of
women in the informal sector.

(6) Provide incentives to companies and groups that support women's economic projects, especially
in rural areas.

(7) Introduce special health clinics for women, increase women's capacity to promote their
own health and ensure the delivery of sexual and reproductive health services.

(8) Make education and training more accessible to women and make educational curricula gender-
sensitive at all levels, starting with pre-school.

(9) Train women in assertiveness and leadership to increase the self-confidence so that they
can compete effectively with men for leadership positions in schools.

(10) Use short-term affirmative action to facilitate women's entry into fields where they are most under-
represented.

(11) Introduce education programmes that raise women's political consciousness and educate
both women and men to recognise the abilities of female candidates.

(12) Implement quotas in the electoral system to ensure fair representation of women in local and national
government.

The foreword to the manifesto notes Nudo's concern “for women who have been marginalised”. The

section on education mentions the problem of teenage pregnancies. The section on disabilities identifies

women with disabilities as a priority group (amongst others).
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PARTY

Rally for Democracy
and Progress (RDP)

GENDER ISSUES IN PARTY MANIFESTOS

The manifesto contains a section on “Women and Youth”. With respect to women, under the subheading

“prevention of violence against women and children”, RDP promises to promote public awareness of

the evils of violence and crime against women and children. Related policies are:

(1) To “introduce awareness programmes at all levels of the educational system”;

(2) To collaborate with community, traditional and religious leaders and NGOs “to fight the scourge
of violence”; and

(3) To"impose stiffer sentences on those who rape women and children”.

Under the subheading “women's empowerment”, RDP promises to increase the role of women in

government “to participate in key decisions and make policy work”, in order to address the concerns of

women more adequately and boost development by improving the health and education of women.

Related policies are:

(1) To strive for at least 50% representation of women in government, and the party's own “political
and organizational activities”.

(2) To “promote and increase the retention of women in education”.

(3) To “increase public information to stop practices that harm or discriminate against women”.

(4) To “make reproductive and other female health issues central to social and health policy”.

(5) To “enact legislation to safeguard the dignity and rights of women and to “effectively return” to
affirmative action policies for women”.

The section of health mentions the increase in infant and maternal mortality, and specifically mentions the

prevention of mother-to-child transmission as a component of its HIV and AIDS strategy. The section on

the economy mentions homelessness women and youth as the two priority groups for a national housing

strategy. The section on corruption and crime once again highlights violence against women and children.

Republican Party of
Namibia (RP)

None.

SWANU of Namibia

The manifesto does not mention gender. However, the section on health mentions the promotion of
preventing mother-to-child transmission as a component of an educational programme on HIV and AIDS.

SWAPO Party of
Namibia

The manifesto includes a section on “Promotion of Gender Equality and Equity”, which says that “gender
mainstreaming and the equitable representation of women in positions of power will remain a priority”
and that Swapo Party will “intensify the implementation of laws and programmes to combat violence
against women and children and will ensure that offenders in this regard shall face the full force of the
law.” It cites the following strategies:
(1) continue to improve policies affecting professional and working women, “including the improvement
of maternity leave benefits and the creation of child-friendly working environments”
(2) ’provide leadership to all structures of society in gender mainstreaming along with equal access
for women to all socio-economic and political activities and in the enforcement of laws prohibiting
gender-based violence”.

Both the section on economic management and sustainable growth and the section on social upliftment
and empowerment mention the need to ensure that finance for small and medium enterprises is available
to female entrepreneurs (amongst others). The section on health pledges to improve and expand
reproductive health care for pregnant women to reduce maternal mortality rates.

There are two points pertaining specifically to women in the section of the manifesto on past achievements:
HIV prevalence in pregnant mothers fell from 22% in 2002 to 17.8% in 2008.

In 2005, Namibia exceeded the SADC target of 30% women representation in Parliament, reaching
30.8%.

(UDF)

United Democratic
Front of Namibia

None.

Source: A comparison of gender issues in 10 of Namibia’s 14 political parties, published in Issue No. 7 of Election Watch by the Institute for Public Policy Research (IPPR).
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Electoral systems and quotas

There are two main types of electoral system:

¢ In the Proportional Representation (PR) or “list
system” citizens vote for parties that are
allocated seats in parliament according to the
percentage of vote they receive. Individual
candidates get in according to where they sit
on the list. In an open list system, voters
determine where candidates sit on the list. In
a closed list system, the party determines where
candidates sit on the list, although this is usually
based on democratic nomination processes
within the party.

e In the constituency or “First Past the Post”
(FPTP) system, citizens vote not just for the
party, but also for the candidate who represents
the party in a geographically defined

constituency. Thus a party can garner a
significant percentage of the votes, but still
have no representative in parliament, because
in this system “the winner takes all.”

There is overwhelming evidence internationally
to suggest that women stand a better chance of
getting elected under the PR (and especially the
closed list PR system) as opposed to the
constituency electoral system.5 The reason for
this is that in the former case, candidates focus
on the party and its policies, rather than on a
particular individual. This works in favour of
women - at least in getting their foot in the door
- because of the in-built prejudices against women
in politics (Lowe Morna 1996). The chance of
women getting elected is even higher when the
PR system works in concert with a quota.

Table 2.7: Electoral systems and quotas

Type of quota Constituency based system

Voluntary party quota | E.g. Opposition parties in Botswana in the

1999 elections

E.g. ANC in South Africa; Frelimo in

Mozambique

PR system Mixed PR and constituency

based system

E.g. SAlocal government in 1995 - ANC
voluntary quota for list seats

Constitutional or
legilslated quota

E.g. The Tanzanian constitution reserves 20%
of seats for women (distributed on a PR basis)

E.g. Local government elections in Namibia

E.g. SAlocal government elections in 2000;
act stipulated that parties should strive to
ensure parity

Source: Gender Links: information compiled from in-country research, 2009.

As illustrated in Table 2.7, in addition to the two
types of electoral system (PR and constituency)
there are two main types of quota (voluntary as
well as constitutional and/or legislated). It is also
possible to have either of these in a mixed PR
and constituency system.

Voluntary party quotas have the advantage of
party buy-in, but they can only deliver large
numerical increases in closed-list PR systems where
the party has a significant say on who gets onto
the list. In constituency systems, voluntary party
quotas can only succeed in delivering the numbers
if women candidates are fielded in safe seats,
which is often not the case.

Constitutional or legislated quotas have the
advantage that they guarantee the numbers. But
in the case of the constituency system, where

seats have to be “reserved” for women, this
may have the disadvantage that such seats are
regarded as second-class or token.

Some parties argue that any quota infringes on
freedom of choice but without quotas, women
stand little chance of making substantial
headway in political decision-making.

FPTP and no quota

Southern Africa has examples of all these
different combinations. At the one end of the
spectrum, countries with the constituency system
and no quota or special measures have the
lowest representation of women. Botswana and
Mauritius are examples of this combination.
While the increase in women's representation
in Malawi has shown that there is scope for

> For more information on the comparative global data on quotas for women in politics see www.idea.int/quota.
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increasing women's participation in this system
through lobbying and advocacy, it is painfully
slow.

The Constitution of Botswana does
not have a provision for a quota to
increase women's representation.
Along with Mauritius, Botswana is
also one of the two countries that
have not signed the SADC Gender
Protocol.

The Botswana Democratic Party (BDP),
Botswana's ruling party, does not have a quota
for women, and is not supportive of affirmative
action. Women are however encouraged

to contest for office in the party's
structures, parliament and local
government. Women constituted 21%

of those in the 2005-2007 BDP Central
Committee.

The Botswana National Front (BNF)
is the main opposition party, and is
doing well in urban areas. Its
constitution states that 30% of the
members of the Central Committee shall
be women, which is an important
indicator of commitment towards
achieving gender equality within the
party. However, the party has not always
translated this commitment into fielding
women candidates in safe seats. Bgotswana.
Currently, there is only one woman in

the BNF's Executive Committee.

The Botswana Congress Party (BCP), a faction
of the BNF, is the second most popular opposition
party after the BNF. The BCP is the fastest growing
opposition party in the country. On issues of
gender equality, the BCP is committed to “the
renaissance of women's roles in social, economic,
cultural and political arenas through
strengthening legal instruments to protect
women by the abolition of customary and
modern laws that discriminate against women”
(BCP, 1999). According to the party's constitution,
30% of the governing body of the party, the
Central Committee, shall be women. Like the

BNF, the BCP has not yet put measures in place
for achieving the stipulated 30%; but in the BCP's
current Central Committee, 26% of the members
are women.

In the 2009 elections, the ruling BDP and BNF
each fielded three female candidates for the 57
contested parliamentary constituencies. In most
cases, women received nominations in regions
where gender activists argued they had little
chance of winning because they were up against
seasoned male politicians with substantial
financial backing. The smaller political parties
did not nominate any women to stand as
candidates in the elections.

Only two women were
elected directly into
parliament. On 20
October 20009,
President lan Khama
specially appointed
four more members of
parliament. Two are
women. There are thus
four women and 58
men in the current
Botswana parliament
- a proportion of 7.9%
women; down from
11% before the
elections.s

Margaret Nasha, first woman speaker in Parliament in

Photo: Gender Links

Botswana recorded a
first when Dr Margaret Nasha became the first
woman speaker of parliament. "I feel elated,
honoured and humbled to be the first woman
to assume the position of Speaker of the National
Assembly," she said.
special measures in its May _
2010 elections, the last but one
before the 2015 deadline. Table 2.8 shows that

only 21 women were fielded as candidates in the
62 constituencies, and only ten won.

Mauritius is another example
of a country in the region that
has a FPTP electoral system and
did not adopt any quotas or

6 In the 2004 elections four women were elected to the 57 constituencies. The President nominated three more women as specially elected members

of parliament (Dube, 2005).
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Table 2.8: Women candidates and winners by party in the Mauritian elections

% women overall Total no. of
Party wI(r;tglnl}'::Iggd out of total EIg:;%‘:J:{E:Ie % of women Best loser women in
of 62 candidates Parliament
Alliance of the Future (PTr/MSM/PMSD) 13 21.6% 7 11.6% 2 9
Alliance of the Heart (MMM/UN/MMSD) 8 13.3% 3 5% 1 4
Grand Total 21 35% 10 16.6% 3 13

Source: Gender Links. Information compiled by country researchers from party documents and inter-news.

The Electoral Supervisory Commission appointed
a further three women (out of a total of seven)
to seats in the National Assembly as part of the
“Best Loser System"” designed to redress any
religious or ethnic imbalances after the open
vote. This led to a total of 13 women out of the
total 69 MPS - a proportion of 18.8% or increase
of 1.7% from 17.1% in the 2005 elections.

Even though Mauritius is not a signatory to the
SADC Protocol on Gender and Development
political leaders have repeatedly committed to
higher representation of women in political
decision-making. During the electoral campaign
both Prime Minister Dr. Navin Ramgoolam and
Paul Raymond Berenger, now Leader of the
Opposition, said that they would field more
women in 2015. Ramgoolam told men to “pran
kont” (be careful) as there might even be more
women than men in the 2015 general elections,
while Berenger said “une femme dans chaque
circonscription en 2015” (a woman candidate in
each constituency in 2015). The nomination of
30% women as Parliamentary Private Secretaries
(equivalent to Junior Ministers) suggests that the
Prime Minister might be more proactive about
the local government elections scheduled for
late 2010.

As illustrated in the May
2009 elections in Malawi,
intense lobbying can lead to
increases in women's
political participation in the
FPTP system, but these are
more incremental than dramatic in nature. Over
the last two decades in Malawi there has been
a steady increase both in the numbers of women
who participate in the primaries and those who

are elected. The proportion of women in
parliament has increased from 6.0% in 1994; to
9.0% in 1999 to 13.6% in 2005 to 21.2% in 2009.

A well orchestrated 50/50 campaign implemented
through a tripartite partnership involving
government, civil society and development
partners since 1999 has been instrumental in
strategic interventions to convince the electorate
to vote for women as well as promoting and
encouraging women to participate. Development
partners have given funding and other forms of
support to government and civil society to boost
the campaign.

Civil society is organised through the NGO Gender
Coordinating Network which has a Women in
Politics and Decision-Making Permanent
Committee. In the first quarter of 2010 NGOGCN
coordinated 68 SADC Gender Protocol village
and community workshops to reach out to citizens
and raise awareness on the key provisions of the
Protocol especially the 50% target as part of its
Southern African Gender Protocol Alliance
supported by Gender Links. Over 10,000 women
and men attended. Two approaches were used
- opinion leaders and potential candidates in the
elections were grouped in a classroom setting
while the communities at large were invited for
open meetings.

The project will be intensified as Malawi prepares
for local government elections slated for
November 2010. The coalition is specifically
targeting women who were trained but failed
to make it into national politics to run in the
local elections, where there are many more
opportunities.
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FPTP with quota

Lesotho switched from the

constituency to a mixed

system for the 2002 national

elections in order to placate

opposition parties. But the

constituency system
continued to be employed for the first local
government elections in May 2005. The Local
Government Amendment Act of 2004 also
required that 30% of the constituency seats be
reserved for women on a rotational basis for at
least three elections.

In research carried out for the GL study, At the
Coalface, Gender and Local Government, Minister
of Local Government Pontso ‘Matumelo Sekatle,
a political scientist and one of the few women
in cabinet, played a key role in driving the
legislation through, against considerable
opposition from other political parties and civil
society, not to mention a high court suit filed by
Tsepo Molefe, a former councillor who felt that
his rights had been violated.

The model that Lesotho opted for is similar to
that chosen in India where the 74" Constitutional
Amendment requires that 33% of the seats in
the local elected bodies in the towns and country
side (the panchayats) are reserved for women.
Gender quotas are combined with reserved seats
for scheduled casts as part of a rotation system,
according to which it is decided in advance which
category will be allowed to contest for the seats
in the different wards.” Similarly, Article 180 (1)
(b) of the Uganda constitution stipulates that
one-third of each local government council shall
be reserved for women.

The Lesotho Government Elections Amendment
Act 2004 provides for one third of the seats to
be reserved for women in rotation, for three
successive elections. This means that over the
period each constituency would be reserved for
women once.

Tsepo Molefe (left) challenged the quota in Lesotho.

One of the male candidates, Tsepo Molefe,
opposed the quota in the high court, but this
was overturned on grounds that the Constitution
allows for affirmative action.

An independent team of observers deployed
by the Commonwealth Secretariat concluded
that:

A cloud of uncertainty prevailed over the
backdrop of the Local Government Elections,
with a clear breakdown of consensus and
communication among critical stakeholders in
the electoral process. Consequently we
identified shortcomings in the conduct of
critical processes leading up to the elections,
such as delimitation of constituencies, the
conduct of the voter registration update and
voter education. We however commend the
overall conduct of the polling day activities,
which were carried out in a peaceful
atmosphere and in a transparent manner, in
accordance with the law.?

Table 2.9: Gains for women in the 2005 local

government in Lesotho

Women Men Total % Women
Elections 681 609 1290 53%
Bi-elections 745 545 1290 58%

Source: GL and Lesotho IEC 2007

7 Karam, A and Ballington, J ed (2005) Women in Parliament: Beyond Numbers, IDEA, p 148.
8 Commonwealth Report on the Conduct of Local Elections in Lesotho (2005) p 19.
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An interesting feature of these elections is that
23% women won in the open elections. This
shows that women have the confidence to
contest elections in their own right. The
argument by those in favour of the quota is
that it is a temporary measure that will
eventually be phased out. A concern at the time
of going to press is that the 2010 local elections
in Lesotho have been postponed in the wake
of further objections to the quota system. As
the quota for women in local government in
Lesotho is the only instance of a legislated quota
in the FPTP system that predominates in the
SADC region, the government's moves and their
impact on women's political representation will
be closely watched.

Constituency and PR system: the case of
Tanzania

A possible alternative is the

mixed constituency and PR

approach provided in the

Tanzanian constitution.

Women are free to contest
in the open elections. In addition 30% of the
seats in parliament are reserved for women and
apportioned to parties on a PR system in
accordance with the vote they garner in the
elections. This system does not directly infringe
anyone's constitutional rights and is therefore
less open to contestation. The challenge in
Tanzania is to raise the bar from 30% to 50%.
There is also need to encourage more women
to come in through the normal constituency
system so that the quota becomes a temporary
measure (currently almost all the women in
parliament are there through the quota and
they are often regarded as secondary to the
MPs who sweated in out in elections). These are
the challenges that Tanzania faces in elections
scheduled for later in 2010.

PR system with legislated quotas at local
level but none at national

In contrast to Malawi, Mauritius
and Lesotho, Namibia has a
PR electoral system. In the case

of local government, it also has a law that requires
that at least 30% of seats be reserved for women.
The ruling South West African People's
Organisation (SWAPO) has adopted the zebra -
one woman, one man system - for its lists at the
local level. The combination of all these factors
led to 41% women at the local level in Namibia
in the 2005 local elections.

In contrast, there are neither mandatory nor
voluntary quotas at the national level, in which
elections are also run on a PR basis. The November
2009 national elections in Namibia witnessed a
major back ward slide as women representation
in parliament dropped from 30.8% to 23 %. This
is despite the fact that the country has not only
signed but ratified the Southern African
Development Community (SADC) Protocol on
Gender and Development.

SWAPO, which accounted for the majority of the
30.8% women who were MPs before the
elections, had only two women in the top 10 of
its 72 member list. Overall there were 23 women
on SWAPOQ's list, a poor showing for the party
favoured to win the elections and one that has
openly committed to achieving gender equality
and equal representation of women. Without
either a legislated or voluntary party quota, only
15 women won seats in the 72 member national
assembly in October 2009; fourteen of these
women from SWAPO.

The law gives the Namibian President the powers
to appoint six additional members, but even if
he appointed all women, this would have only
brought women's representation to 30.5%. In
the event, the President only appointed three
additional women, bringing the total number of
women to 18 or 23%. The election results are
still being contested by opposition parties.

Failure to advance towards parity is largely due
the fact that there are no deliberate efforts by
the country's electoral bodies and parties to push
the envelope and advance from one third to 50%
women in parliament. Quotas at national level
could contribute significantly to levelling the
playing field as they have done at the local level.
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Can South Africa's 50/50 success be sustained?

Women's rights activists argue that despite South Africa's successes, the country should not rely on voluntary
party quotas. The concerns also point to the fact that gender equality goes beyond women's equal
participation in decision-making. Campaigns must address the patriarchal underpinnings of society that
affect the way that both women and men behave.

Figure 2.4: Key gender and election indicators for South Africa =§833
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Source: Gender Links

Figure 2.10 summarising key gender and election indicators, shows that on the plus side:

e Women comprised 55% of those registered to vote. This shows that contrary to prevailing views, women
are interested in politics and in being active citizens.

* Representation of women in parliament has increased from 33% to between 43%? of the total.

* Representation of women Members of the Provincial Legislature (MPL's) has increased from 30% to
42%.

® 14 out of 34, or 41%, of the new ministers announced by President Jacob Zuma on 10 May are women.
This is roughly consistent with the 42% women in cabinet under President Thabo Mbeki and 43% under
the seven month caretaker administration of President Kgalema Motlanthe.

e Of the 14 ministries headed by women, at least eight are in non-traditional areas like correctional
services; defence; home affairs; international relations and co-operation; mining; public enterprises;
science and technology. This underscores a maturing of our democracy.

e Women deputy ministers are well represented in the economic cluster, including the new ministry of
economic development and the two deputy ministers of trade and industry. Women are still highly
under-represented in economic decision-making.

¢ While the principle of a women's ministry is problematic, the appointment of former National Education
Health and Allied Workers' Union (Nehawu) President Noluthando Mayende-Sibiya, one of the most
powerful and influential women in the trade union movement, to this post is a positive sign. Mayende-
Sibiya also serves as a co-convener for the South African Progressive Women. She brings a keen appreciation
of the role of women in economic development and is an advocate for the recognition and remuneration
of the unwaged work of women.

e \Women now comprise five out of the nine provincial premiers or 55%, up from 44% before.

e \Women comprise 41% of provincial cabinet ministers, going as high as 64% in Gauteng, which is headed
by a woman premier.

9 The national assembly lists keep on changing owing to the resignations while a few others have still not yet been sworn in.
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e Although the proportion of women sources in the media is still low (see below) the election promoted
unprecedented debate on some previously no-go areas such as to what extent the personal in political;
whether or not polygamy is unconstitutional; what is meant by gender aware leadership and how leaders
should be held accountable.

e Gender activists played a key role in “pushing the envelope” and ensuring that these debates were
placed on the agenda. Women's Net and the Tshwaranag Legal Advocacy Centre invited representatives
of political parties to come and account for how their policies would address gender violence. Gender
Links, GEMSA and partners in the Gender and Media Diversity Centre (GMDC) formed a strategic alliance
with the Mail and Guardian's Critical Thinking Forum; Constitution Hill; the Human Rights Commission
and SABC TV International to mount a series of election debates on “The personal is political”; “Polygamy
has no place in South Africa” and one on Gender, Elections and the Media. As the analysis of election
coverage shows, activists used TV debates, radio talk shows, and leader pages to challenge South Africa's
leaders and hold them accountable. Held under the broader rubric of Gender and Leadership, the
debates yielded a checklist on gender aware leadership.

Concerns raised in a gender audit of the elections conducted by GL and GEMSA include:

® The 50/50 principle has not been carried to the highest levels of government as South Africa no longer
has a woman deputy president.

e While President Thabo Mbeki had 60% women in deputy ministerial posts, this declined to 38% under

President Motlanthe, and 11 out of 28 or 39% under President Zuma.

Deputy presidential positions are often a training ground for ministers.

This decline is therefore regrettable at a time when the ANC has

committed itself to gender parity in all areas of decision-making.

The leadership in parliament is now heavily male dominated, with the

Speaker, chairman of the National Council of Provinces and almost

all the chief whips and leaders of parties, except for the Independent

Democrat's Patricia de Lille being men.

Representation of women in the NCOP has dropped from 40% to 30%,

with only two out of the 16 women (12.5%) in this structure coming

from opposition parties, even though they constitute 35% of the

members. This again underscores the extent to which the progress

towards women's equal representation and participation in decision-

making in South Africa rests on the ruling ANC. It underscores

the need for renewed vigour in advocating for a legislated 50% quota

that binds all parties.

The main opposition Democratic Alliance (DA), despite being led by  zuma inauguration. Photo: Colleen Lowe Morna

a woman, remains averse to quotas stating that it is only interested

in “fitness for purpose.” It is appalling that Helen Zille's new cabinet in the Western Cape is 75% white

and has no women other than herself. To suggest that these are the only people “fit for the purpose”

in the Western Cape is not only out of keeping with the march of history but may indeed be unconstitutional.

The action taken by the Congress of South African Trade Unions (COSATU) to raise this matter with the

Human Rights Commission and the Equality Court is to be commended.

Preliminary results of media monitoring conducted by Media Monitoring Africa (MMA) show that women

constituted a mere 24% of news sources in election coverage; up from 10% in 1999, but similar to the

23% achieved in 2004. This shows that women's views and voices are still marginalised in elections- the

most public and participative of all national events.

None of the opposition parties support quotas. Some argue that the ANC has had a snowball effect on

them. This is most noticeable in the case of the Congress of the People (COPE), which mostly comprises

former ANC members, and has 48% women in parliament, despite not supporting quotas. But the

declines in other parties, and the one step forwards, two steps backwards approach to gender parity

is likely to call for more obligatory measures to ensure that SADC targets are met.
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The public service

50%

Figure 2.5: Proportion of women public servants and permanent secretaries
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Source: Gender Links: based on information compiled from in-country research - using inter-news, internet search and policy documents in 2009.

Scant data and wide variations: As reflected
in Figure 2.5, there is scant data and there are
wide variations in the region with regard to
women's representation in the public service. In
Lesotho, this is close to parity; in Botswana,
Mauritius and Seychelles above 30%. However,
In Malawi, women constitute less than one fifth
of public servants.

Participation in decision-making

With the exception of Botswana, the
proportion of women at the top is lower
than the proportion of women in the public
service: This reflects the glass ceiling in the public
service. For the countries for which data could
be obtained, women constituted 30% of less of
the permanent secretaries in their countries.
Interestingly, however, women comprise a high
46% of the top bureaucrats in Botswana. Again
this shows that it is possible to aspire towards
and achieve gender parity in the public service.

e

The Protocol provides for State parties to adopt specific legislative measures and other
strategies to enable women to have equal opportunities with men to participate in
electoral processes including the administration of elections and voting.

It also provides for equal participation by women and men in policies, strategies and

programmes for building the capacity of women and men in decision-making through

leadership and gender sensitivity training and mentorship; support structures for women
in decision-making; structures to enhance gender mainstreaming and changing decision-making
\attitudes and norms. The Protocol specifies that men be included in these activities.

Electoral processes

Women outnumber men as voters: \While it
is possible to get data on those registered to
vote, this data is often not disaggregated by sex.
In the three countries where data was obtained
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(Botswana, Tanzania and South Africa) women
constituted the majority of those registered to
vote. This shows that women are keen to
participate in public life.




In South Africa, initially, the IEC targeted a
total of 22 million voters at the cost of nearly
R200 million. By time the registration process
closed in February, a total of 23,174, 279 had
registered as voters for both national and

provincial elections representing an increase of 12% from the
2004 national and provincial elections when there were 20 674
926 verified voters on the roll.’® Voter registration statistics
released by the IEC showed that in all the provinces more women
than men have registered. Overall, women constitute 55% of

all registered voters; this runs as high as 58% in the Eastern Cape. _
Young women taking over? Photo: Colleen Lowe Morna

Another notable feature was the “Obama effect” in South Africa.

The elections attracted a lot of young people. Some 12 million or over half of those who registered to
vote are between the age group of 18-39. Of these, 6.4 million or 53% are young women and 5.6 million

\(47%) are young men. This means that young women are now the most numerous voters in South Africa. )

Leadership roles

Women are still missing from top decision-
making positions: \Women are still missing from
top decision-making positions: An important test
of women's participation in public life is the
extent to which they not only participate in

Table 2.10: Women and men in party leadership

Angola
Botswana
DRC
Lesotho
Madagascar

—_
—

Ruling party 1 1 1

Malawi

Mauritius
Mozambique
Namibia
Seychelles
South Africa
Tanzania

structures of governance but in the leadership
of these entities. The earlier section detailed how
women are still least well represented in cabinet.
Table 2.10 shows that all the ruling parties in the
region are led by men, and only one opposition
party (in South Africa) is led by a woman.

Zambia
Zimbabwe

Main opposition 1 1 1 1 1

Source: Gender Links

Women are particularly scarce in certain
areas of leadership: As noted earlier, there is

need to gather far more comprehensive data on Il % women 2009
women’s participation in certain areas of decision- 35% = 5 W% women 2006
making. The comparative graph of women in 30% z
different types of top jobs in Tanzania (Figure 25% - 2 -
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Figure 2.6: Women in top leadership positions in Tanzania
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More women standing for president: In
countries where there is the presidential system

of elections, it has long been customary for men

only to stand for elections. However, this is
gradually changing, as illustrated in the examples
below.

/A woman for president?

Tanzania: There has so far

been only one woman

presidential candidate in the

history of Tanzania. This was

Anna Claudia Senkoro from

PPT Maendeleo Party in 2005
who surprised the sceptics by taking the 4th
position out of 6 presidential candidates.
In 2000, when Hon. Gertrude Ibengwe
Mongella (who later became the first head of
the Pan African Parliament) tried to run for
the top job the Speaker Pius Msweka said:
“Time is not yet for women to contest for
Presidential position”. The Speaker apologised
the following day. But Mongella has not put
her hat in the ring again. Gertrude Mongella
served as the Secretary General of the UN
Fourth World Conference for Women in Beijing
\in 1995.

Malawi: Presidential elections are held after every five years under presidential first

past the post system. In the past three elections no female was featured as a presidential

candidate. However, during the 2009 elections Loveness Gondwe became Malawi's

first female presidential candidate. In addition. the incumbent President Bingu wa

Mutharika nominated the former Foreign Minister, Joyce Banda as his running mate.

She became the first female Vice-President in Malawi's history after the May 19 victory.

Although Gondwe did not make it, she too has deeply inspired many women to make a similar attempt
in the future. The same is the case with Joyce Banda of the ruling party.

Gertrude Mongella, Secretary General of the Beijing Conference, failed in her
presidential bid.

Photo: Colleen Lowe Morna
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Participation in meetings

Women speak less in meetings: In observations
of 11 council meetings in Namibia, Mauritius and
South Africa, GL devised a detailed spread sheet
of all the interventions made by councillors,
divided into male and female. This was further
sub-divided into decision-makers, whether male
or female (speakers, mayors or deputy mayors)
and ruling party/ opposition. While opposition
voices accounted for a total of 34 percent of the
interventions (25 percent men and nine percent
women) - roughly consistent with opposition
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strengths in the councils - women's voices only
accounted for 27 percent of the total, with men
(73 percent) dominating all meetings.
This was especially so in Mauritius (the country
in the study with the lowest proportion of women
(17 percent in the two council meetings observed,
but 100 percent male voices). Yet even in South
Africa and Namibia, with around 40 percent each
women in local government, men dominated
meetings 71 to 73 percent of the time. To the
extent women spoke, about one third of these
came from opposition parties.



100%

Figure 2.7: Women'’s participation in council meetings
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Source: Gender Links

As illustrated in figure 2.7 with the exception of
eThekwini in the Kwa Zulu Natal province of
South Africa where women constitute 23 percent
of the total and spoke 23 percent of the time in
the meeting observed there were no other

instances in which women's voices were equal
to their strength in the council (although women
in the Maltahohe council in Namibia, who
constitute 80 percent of the council and made
78 percent interventions came close).

What the councillors said

Source: Gender Links

- - Figure 2.8 shows that in response to various
Flgure 2.8: How do women partICIpate [l Women options regarding women's participation in

80% 1) CEUTE| TSI i Men council meetings, a fairly high proportion of
70% o 70 both male and female councillors agreed with
s &3 the statement that women “speak pﬁen and
- 4 0 are listened to.” Men were more likely tha!n
a0% |9 43 women to say that women “seldom speak in
- meetings.” Women on the other hand agreed
S far more strongly with the statements that
08 women are interrupted when they speak
12 7 (38% women compared to 17% men); are
0% - 0
= R e
meetings fortable "s‘ﬁ;‘ed i mectings are well educated and assertive (48% women

and 31% men). Women (70%) also agreed

more strongly than men (43%) with the
statement that women prepare better for

meetings than men.

Source: Lowe Morna, Colleen and Tolmay, Susan - At the
Coalface, Gender and Local Government in Southern Africa
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Figure 2.9: Level of participation Il Women
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/Lively debates in Jo'burg and Windhoek \
Council meeting observations in the cities of Johannesburg in South Africa and Windhoek in Namibia (the
largest municipalities in both countries) reflected high levels of participation by women. In both of these
councils women are represented in high numbers with 44% women in the City of Johannesburg and 40%
women in the City of Windhoek.

More women than men attended the meeting observed
in the City of Johannesburg. Johannesburg is one of the
few council’s that provide interpreters. The agenda included
the budget and street names.

Consultations with women on a Women Development
Strategy in August (Women’s Month) in South Africa showed
that street names are a source of concern for women who
have found that in emergencies they are not able to direct
emergency services because of the absence of streets names
especially in the former black townships. A woman councillor
from a faith-based political party spoke passionately on
street names in her locality. Her comments struck a chord
with the other councillors, many of whom wanted to
Johannesburg City Council meeting. Photo: Gender Links respond.

The Windhoek meeting observed dwelt largely on the budget. A woman opposition councillor expressed
her dismay at the way the council deals with bread and butter issues. Others joined in by raising concerns
about the budget deficit that could have been avoided through proper planning. Two women opposed
what they regarded as high water and electricity rates which they said primarily affect poor women. The
deputy mayor, a woman from the ruling Swapo Party urged residents to negotiate the settling of
outstanding bills. She cautioned that the city could not provide quality services unless these debts are
settled.

Compared to many of the other meetings observed, the researchers noted the confidence with which
women participated and the substantive nature of the debates in the cities of Windhoek and Johannesburg.
The fact that more women than men attended the meeting in Johannesburg (suggesting quite a few
absentee male councillors, since there are more of them) and that three men were absent from the
Windhoek meeting (while all the women came) also suggests a higher level of commitment on the part

of the women councillors.
\ Source: Lowe Morna, Colleen and Tolmay, Susan - At the Coalface, Gender and Local Government in Southern Africa J
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Easing the burden of the dual roles of
women

Institutional culture reflects in many ways:
including physical facilities, dress, rules and normes,
work place habits, and the nature of
communication, formal as well as informal. This
section, which draws on the GL Study Ringing
up the Changes, explores the extent to which
these are changing in the decision-making
structures of Southern African countries.

Made for men? In the many instances in the
region where parliament sits in old buildings
built with men in mind, the first practical issue
that arises when larger numbers of women join
the workplace is providing women with facilities
to be able to conduct their work as comfortably
and conveniently as men. These include such
practical considerations as women's toilets,
hairdressers and shopping facilities.!

Family friendly work environment

Studies globally show that among the first
changes that take place in political decision-
making structures and especially in parliament
when women gain entry are recommendations
for child care centres, family-friendly sitting hours
and increased travel for family members.12

Child-care: Of all the possible work place
innovations, few make a stronger statement
about family-friendly practices than having child-
care facilities paid for and arranged by the
institution. Bringing children to the hallowed
halls of power has the symbolic effect of
demystifying power as well as driving home the
point that in the end decision-making is about
a better world for those who come after us. A
créche is one of the symbolic early gains
made by women in parliament in South Africa.

Sitting times: Traditionally, parliaments and
councils have assumed that decision-makers have
no family responsibilities and therefore that
meetings can start and end late. This continues

11 Inter-Parliamentary Union (2000) “Politics: Women's Insight.” IPU: p108.

A créche at work is an early gain for women.

to be the case in countries like Zambia and
Lesotho, where women are still a tiny minority.

Capacity building

The various regional and international commit-
ments to increasing women'’s equal and effective
participation in decision-making place a strong
emphasis on capacity building. Addressing the
specific needs of women decision-makers is not
something that most decision-making institutions
had considered before the clamour for greater
representation by women in these structures. It
is one of the several changes that women have
had to struggle for.

Generic training: There have been several
different kinds of approaches to improving the
skills of politicians in general and women
politicians in particular. Most political parties,
parliaments and councils seem to offer some
basic orientation on what it means to be a
politician and how to function as a legislator/
councilor. Sometimes this is done with the help
of international organisations like the Inter-
Parliamentary Union (IPU), Commonwealth
Parliamentary Forum (CPF), International Union
of Local Authorities (IULA) or regional
organisations like the SADC PF. The difficulty
with all generic “one size fits all” training is that
it does not always address the particular needs
of women, especially where they are in small
minorities. This has led to the design of several
empowerment programmes focusing on women.

See, for example, Sawer, M. (2000), “Parliamentary Representation of Women: From Discourses of Justice To Strategies of Accountability.” International
Political Science Review 21(4): p361-380 and Brown, A. (1996) “Women and Politics in Scotland.” Parliamentary Affairs 49 (1): p 26-40.
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Gender mainstreaming training at the SADC Secretariat.

Women specific training at national level:
Capacity building programmes focusing
specifically on women decision-makers may be
at national or regional level.

Training specific to women at regional level:
The SADC Gender Unit has developed a Gender
Tool Kit for SADC Decision-Makers that comprises
basic concepts, tools and exercises on
mainstreaming gender into legislation. This has
been used for training trainers as well as women
MPs from around the region. From evaluation
reports of training workshops, it is clear that
these “additional empowerment” initiatives have
played an important role is developing linkages
between women MPs across the region and
sensitising them to gender issues. However, they
have suffered from some drawbacks such as:
¢ Lack of follow though mechanisms to provide
ongoing support or evaluate impact.
¢ Absence of strategies at national level to ensure
that those trained as trainers apply their skills.
¢ The subject matter so far only covers gender
skills and not some of the immediate practical
skills that decision-makers need such as
communication training (including the Internet,
debating, working with the mainstream media
etc).

Photo: Colleen Lowe Morna

e Although the focus on women MPs is
understandable, the disadvantage (especially
where there are small numbers of women
MPs) is that they then go back into male-
dominated institutions that have little
sympathy for their ideas.

Gender mainstreaming training at regional
level:

In an effort to bring men on board, the SADC/
PF gender unit has run a number of workshops
for chairs of portfolio committees on
mainstreaming gender in their work. Given the
male dominance of these committees, the
majority of participants at these workshops have
been men. The unit focused initially on finance
and public accounts, and has since fanned out
into other sectors like education and HIV and
AIDS. An evaluation of the programme found
that there had been general awareness raising
on gender among MPs that participated in
training like the Lubambo roundtable on gender
budgets. But the evaluation stressed that for
this to be effective regional processes have to
be cascaded to national level.'* The evaluation
added that training should be more tailored
towards needs, and link to the Parliamentary
Leadership Center that is being planned by the
SADC PF.

Regional structures and local government:
It is significant that none of the regional bodies
have offered gender training at local
government level. The SADC PF focuses
specifically on parliaments. There is no similar
body at local level. However, the SADC GU has
a broader brief. Local councils featured in the
design of training materials, but they have so
far not been targeted as participants in
“empowerment strategies.”

Mentorship: Mentorship overcomes many of
the shortcomings identified in other forms of
capacity building. It does not show up politicians
as people who might be ignorant. Because it is
one-on-one, it is more effective. It is hands-on.
Perhaps most important, such training is
ongoing.

3 Meena, Ruth and Machangane Keboitse, “Evaluation of the Endendering SADC Parliaments Project” USAID 2002, p13.
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On-the-job training: This has been tried in Making a difference?
Tanzania and with the City of Johannesburg.

Considered the most effective form of training, Among the significant collaborative research
such efforts are being studied by activists and efforts is the groundbreaking study quoted in
trainers. this paper: Ringing up the Changes, Gender in

Southern African Politics co-ordinated by GL. The
study is the first in the region, and one of the
few globally to assess the qualitative difference
that gender equality brings to governance. This
was achieved through a comparison of countries
that have achieved a high level of women in
decision-making with those that have not.

~

The difference that women make

The tangible difference that women'’s

participation in decision-making,

especially in substantial numbers, is

seen to make in the study include:

* The marked difference between the
style, procedures, norms and
discourse in institutions of decision-
making in the countries that have a
high representation of women
compared to those that do not.

¢ The link between the presence of a
substantial proportion of women in
decision-making and the extent to
which men have engaged with the

, , ro—— _~ : . issue of gender equality and become
Making a difference: Karolina Pieters, a Namibian councillor cares for abandoned children.
Photo: Colleen Lowe Morna agents of ChanQE.

¢ The fact that although all the case study countries have undertaken significant gender justice reforms
the breadth and depth of such reforms are greater in countries that have achieved higher levels of
women in parliament, and especially in those countries with a history of political struggle and progressive
constitutions.

¢ The championing role that women in top decision-making positions have played in ensuring that gender
is taken into account in policies and laws in mainstream portfolios like mining and agriculture.

¢ The support that women decision-makers have given to innovative approaches like the gender budgeting
initiatives that have captured the imagination of the region and provide a potentially powerful tool for
gender mainstreaming through tracking resource allocations.

¢ The links made by women MPs between women constituents and parliament, as well as ensuring greater

\_ accessibility and responsiveness of service delivery. )
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Moving beyond numbers

South Africa has the highest level of
women's representation in parliament
in the region. This is largely due to
the ruling ANC's adoption of a 30%
quota, upped to 50% in local
elections in 2005 and at its national
conference in 2008. No other
political party in South

Africa has adopted a

quota; in fact most
opposition parties

publicly oppose quotas.

However, it is important

to note here that being
preoccupied with

numbers does not tell

the whole story and it is

as important to look at

the gender discourse in

these countries and

begin to go beyond the

numbers.

South Africa is a case in

point of a country with

the highest level of

women's representation

in all spheres of political

decision-making on the

one hand and on the other the country is led by
a traditionalist whose well-documented
polygamous and promiscuous life style has sent
out negative messages for gender equality.
Equally disturbing is the fact that the leader of
the opposition, Helen Zille, appointed an all male
cabinet in the province, Western Cape, and
staunchly defended her right to do so. Gender
discourse in the country with the most progressive
constitutional provisions on gender equality is
regressing.

The role of the media in elections and gender
discourse

The 2010 Gender and Media Progress Study
(GMPS) that will shortly be released by Gender
Links shows that while the proportion of women
sources in the media overall has only increased
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by 2% (from 17% in 2003 to
19% in 2010) women sources
in the political category have
increased from 8% to 13%.
This is still far too low, but at
least there is forward

movement.

Media monitoring during
elections also shows that
generally women's voices
are still grossly under

represented and that
gender does
not really
feature as a
topic in the
media, but that
there are large
variations across
countries.

In Malawi for
instance, during
the election
period women
only comprised
12% of sources,
with 28% of
stories being
about the
elections and a mere 3% being about gender
specific issues. On the other hand monitoring
done by Media Monitoring Africa (MMA) in
South Africa showed that women comprised
24% of media sources in election coverage but
that gender as a topic only received 2.4% of
media attention.

These numbers do however understate several
positive achievements. In Mauritius, for example,
while there was only a marginal increase in
women's representation in parliament, the
director of the GL Francophone office was invited
to comment on the elections for the whole day
when election results were announced. This is
the first time a woman had ever been invited
to comment on election results from a gender
perspective, which shows a important shift in
dialogues and debate, something not even seen



GL Francophone director Loga Virahsawmy talking to the Mauritian media.
Photo: Colleen Lowe Morna

in recent elections in the United Kingdom for
example.

Opinion and commentary articles were also picked
up in both English and French newspapers
showing that gender is being mainstreamed into
election and governance discourse. While this
may not yield immediate changes, it is a strategic

and prominent location for such debates. And
despite the limited numerical gains for women
in the 2010 elections, a dynamic new minister,
Sheila Bappoo has been appointed, and a Ministry
of Gender Equality (the first ministry in the region
with such a name; most others refer to women,
children and several other “disadvantaged”
groups) established. Mauritius has also been
leading the way in the region with regard to
gender budgeting and opposing gender violence
in a concerted way.

In the April 2009 elections several newspapers in
South Africa ran lengthy profiles of prominent
women in politics, including new and emerging
leaders in opposition parties. The Sunday
Independents' “Hot Seat” did an especially
commendable job of running half page, in-depth
profiles of women politicians of all hues.

But qualitative monitoring of media continues
to yield several examples of blatant gender
stereotypes such as the prominent coverage given
to South Africa's, DA's Helen Zille admitting that
she used Botox. The bill board on Hilary Clinton
from the recent US elections is a stark reminder
that the world over politics is still a boys club.
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o . Next steps

Key points arising from this chapter are that:

e Decision-making is still a hostile terrain
for women: Despite the positive rhetoric
towards women's increased participation in
decision-making, there are still major barriers
to be overcome. These are deeply rooted in
custom, culture, religion and tradition. The
structural barriers explain why there is little
correlation between women’s level of
education and their political participation.
Personal empowerment does not translate
into political empowerment for women
because society is not ready to accept women
in these roles. Such change can only come
about through concerted effort that begins
with a strong political will and leadership,
accompanied by deliberate strategies and
special measures.

Heads of State have largely failed to keep
their promises: Governments made a
commitment to achieving a minimum 30
percent representation of women in all areas
of decision-making by 2005, and went on to
raise the bar to 50% as attested to by the
backsliding in Namibia and Botswana at the
very moment when substantial gains need to
be made. The barometer shows that with a
few exceptions, this commitment has not and
will not be met. While there were some
attempts by Heads of State to make good on
their promises through appointments to
cabinet and parliament, often even these
opportunities were missed. Most important,
countries with the FPTP system that is least
conducive to women's participation made little
or no effort to review their electoral systems,
or to learn from other such countries (eg
Lesotho and Tanzania) as to what special
measures might be adopted within such
electoral systems to effect increased
participation by women. With elections
scheduled for late 2010, Tanzania will be next
under the spotlight. It is heartening that
activists there are actively using the Protocol
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to drive home the need for substantial progress
in the 2010 elections.

Women’s access to political decision-
making requires special measures: The
unequivocal lesson from the region is that no
target for women in decision-making will be
reached in the absence of special measures.
There is no easy recipe for ensuring women's
access to political decision-making, but the
ingredients are well known. They include
electoral systems, quotas, gender- aware
parties, and democratic environments. The
overwhelming evidence from the region is
that the Proportional Representation (PR)
system, and especially the closed-list PR system
applied in South Africa, Mozambique, Angola

Quotas would help women in Malawi to get into office.
Photo: GEMSA



and Namibia is more favourable for ensuring
women's entry into politics. However the case
of Lesotho shows that quotas can also be
implemented in the FPTP system.

Quotas are a necessary and beneficial
short-term measure: All SADC countries that
have come close to, or are likely to achieve
the thirty percent target, have done so through
either voluntary party quotas (in South Africa
and Mozambique) or legislated quotas (in
local elections in Namibia) or constitutional
quotas in national elections in Tanzania).
Quotas are not a panacea, but they are the
best short-term method for ensuring that that
the quagmire is broken and progress is made.
When accompanied by supportive strategies,
quotas have delivered rapid and tangible
benefits.

Local government needs to be brought
centre stage: The tendency in some countries
to yield way on local government (eg Namibia,
South Africa and Lesotho) is welcome but
carries the concern that the only reason this
is happening is that local government is not
regarded as important as other spheres of
governance. Gender and local government
have, up to now, not formed a significant part
of gender and governance discourse, activism
or policy measures. It is critical that these now
come to the fore. There are local elections
coming up in Lesotho, South Africa, Namibia
and Malawi in the next year. These need to
be put under the spotlight and progress
tracked.

e New approaches to empowerment should
be encouraged: So far, training for women
in politics has not been preceded by needs
assessments. It has tended to be off site, and
once off. Such training also needs to be
holistic in its approach. In addition to gender
analysis skills, it should include an
understanding of the nature and exercise of
power, confidence and assertiveness skills,
leadership training and communication skills,
including debating, use of the Internet,
accessing the mainstream media and
integrating gender issues into political
campaigns. While there is a place for
empowerment strategies that specifically
target women decision-makers, it is also
important to design strategies that include
the “new” men in politics.

Research, monitoring and evaluation are
key: Research, advocacy and lobbying by the
women's movement have been critical to the
achievements made to date. Structures and
mechanisms should be found for
strengthening collaboration between civil
society and women in decision-making.

The media is a key partner: Gender,
elections and media training shows that the
media has a key role to play in changing
mindsets and promoting women candidates.
The partnerships should be built and extended
in all countries having elections, and
strengthened where elections have taken
place.
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CHAPTER 3

Education
and training

Article 14

Take a girl child to work campaign in South Africa. Photo: Colleen Lowe Morna

KEY POINTS

e Many countries have reached gender parity in primary education, but
the gender gap continues to widen in higher education, largely because
of teenage pregnancy, HIV and AIDS related care work, economic
constraints and deeply entrenched gender stereotypes that discourage
girls’ education.

e School administrations are greatly imbalanced with men dominating
all spheres, especially higher management positions.

e Men predominate in faculties of Science and Law, while women
predominate in some countries in Arts, Humanities and Health Sciences.

e While gender stereotypes still pervade institutes of learning, many
SADC nations are challenging this through education policies and
reforming national curricula.

e Sexual and gender-based violence in schools is a serious problem in
the region, and greater measures must be taken to combat this trend.
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Good gender balance at primary level in most countries.

Although relatively brief, Article 14 on Gender
Equality in Education is a cornerstone provision
in the Protocol, covering equal access to all levels
of education; challenging gender stereotypes in
education and also ensuring that institutions of
learning are free from gender violence.

Like most of the articles in the SADC Gender
Protocol, education and training provisions closely
interlink with other goals and targets. Assessing
the region’s progress towards commitments to
enhance access to quality education for males
and females, and remove gender stereotyping
in curriculum, career choices and professions, is
a telling indicator of the likelihood of other
achievements 2015 targets being met.

For example, as the foundation of future
employment prospects and opportunities,
education forms the basis for gender equal
opportunities in economic empowerment. Levels
and quality of education significantly determine
what kind of work individuals may attain, and
how much they may earn. In both formal
employment and other occupational settings,
education offers the chance to make more of
the resources available, whether that is within
salaried employment, starting a business,
increasing the productivity of land, selling excess
produce, or managing the household budget.

Education also links closely to such provisions as
50/50 in decision-making. Although there are
exceptions, especially at local level, education is
an important part of aspiring to government
offices and other such decision-making bodies.
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However, for girls, staying in school is not just
about good grades. Early marriage and family
responsibilities can take girls out of school early,
especially given rising HIV and AIDS prevalence.
Some families just do not see the value in
educating girls. Add to this poor infrastructure,
such as lack of water and sanitation facilities.
Worse, sexual harassment, by both peers and
teachers, can make girl learners unsafe. All of
this can mean less education for girls.

A child’s first social and cultural influences come
from their parents, teachers, peers and others.
This is the beginning of the process of learning
the languages, norms, gestures, beliefs, and
culture of the world in which one is born, as well
as the roles one is expected to play in life. Girls
learn how to be daughters, sisters, caretakers,
wives, and mothers. In addition, they learn about
the occupational roles that their society has in
store for them. Once the child leaves the home,
and enters into their first “public sphere,” the
schoolroom, they continue to acquire the
characteristics of their society as well as the
knowledge, ideas and skills that they will bring
into their adult life. Addressing gender
stereotypes along this path, in accordance with
the Protocol, can translate into a greater range
of options for girls and boys.

In most SADC countries, boys and girls enter
primary education in roughly equal numbers.
However, at progressively higher levels of
education, the rate of girls’ enrolment and
retention dramatically decreases. In addition, the
segregation of teaching staff into gender
stereotypical subject areas reinforces gender
divisions within schools.

For example, at the tertiary level the dominance
of women in such faculties as Arts and Humanities
means that more learners are also shuffled in
that direction, regardless of personal aspirations
and aptitudes. While there are efforts to revisit
educational and curriculum based policy, the
struggle still exists, requiring more work in this
regard. However, the most dangerous element
to learning institutions, far beyond any unhealthy
and uneven philosophy about men and women'’s
societal roles, is the presence of physical danger.



In the region sexual and gender violence is
rampant in learning institutions. To put it simply,
schools are not safe. Most of the violence involves
rape or abuse of girls by male teachers or peers.
Intimidation, hitting, coercion into sex acts,
emotional and verbal abuse are also problems.

Enrolment and retention

There are policies in place in most SADC countries,
but lack enforcement. There is a growing
awareness among educators, government
ministries, NGOs and civil society organisations
about the need to combat this problem.

The Protocol calls upon State Parties to enact laws that promote equal access to and
retention in primary, secondary, tertiary, vocational and non-formal education.

Recognising that gender plays a role in enrolment
and retention in the education system, the Gender
Protocol seeks to highlight factors that get, and
keep, girls and boys in school. It also recognises
that formal education is not the only type of
training that can benefit girls and women.
Vocational and non-formal approaches have their
place in preparing women and girls for
employment and other such opportunities.

Factors related to school presence can be
categorised into push and pull factors. The push
factors include cost of school requirements, poor
teaching, poor learning environment, over-

crowded classes, gender-insensitive schools and
curriculum, insecurity at and out of school,
insensitivity to children with special needs,
harassment/corporal punishment, and lack of
appropriate sanitation facilities. The pull factors
include early marriages and pregnancy, initiation
rites requiring girls to be out of school for
extended periods, child labour, security concerns,
stigma (special needs and ultra-poor children),
cultural practices and beliefs that attach low
value to education, and poverty. At different
levels of schooling, and in various countries, all
of these factors affect enrolment and retention
in various ways.

Figure 3.1: Proportion of girls and boys in primary schools

M % Girls
M % Boys|

(¢}
\P‘“‘o«\

Source: Gender Links
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Gender parity in primary schools in most
but not all countries: In most SADC countries,
there are now roughly equal numbers of boys
and girls at primary schools. The widest gaps are
in Angola and DRC, where girl learners still
comprise 46% of primary school-goers in
classrooms.

More girls than boys in schools in Lesotho:
In some countries, such as Lesotho, there are
more girls than boys in primary schools, resulting
mainly from families keeping boys back to herd
cattle. A March 2005 study drew attention to the
need to give herd boys the same opportunity
and level of education as girl children. Since 2000,
government also put in place free primary
education and plans are at an advanced stage
to make this mandatory, with the key target
group being herd boys and domestic workers.

Not all children in school: Although the narrow
gender gap is heartening, an estimated 30% of
primary-aged children are not in school. There
is also some suggestion that figures underestimate
the actual number of children who, though
enrolled, are not attending school with any
regularity.

Education is key: primary school children in Leribe, Lesotho.

Photo: Colleen Lowe Morna

It is worse during and in post conflict
situations: Enrolment in post conflict countries
like Angola and the Democratic Republic of
Congo is still low. Challenges faced by Angolan
school children are crowded classes and poor
learning conditions. Many schools have no access
to water and sanitation, meaning that girls are
often forced to drop out after the onset of
menstruation. Less than 60 per cent of primary
school-aged boys and girls attend primary school,
and many children repeat classes - leading to
more overcrowding.’

Table 3.1: Access and enrolment in education sector

Angola
Botswana
DRC
Lesotho
Madagascar
Malawi
Mauritius
Mozambique
Namibia
Seychelles
South Africa
Swaziland
Tanzania
Zambia
Zimbabwe
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Literacy

Primary school 46 | 54|49 | 51|45 | 55|51 |49 |49 |51 |50 |50 (49 | 51|47 | 53| 51|49 |51 |49 |49|51|48|52|50|50|49|51 49|51
Secondary school |44 | 56 | 52 | 48 | 36 | 64 | 56 | 44 | 48 | 52 |44 | 56 | 52 | 48 |44 | 56 | 54 | 46 |51 |49 | 52|48 | 50 | 50 | 44 | 56 | 45 | 55 | 48 | 52
Tertiary level 40 60 |53 | 47|26 |74 |44 |56 |49 |51 |39 | 61|54 |46 |38 |62 | 56 | 44 | 57 | 43 | 53 | 47 | 50 | 50 | 32 | 68 | 53 | 47 | n/a|n/a
Vocational and 39| 61(61 (39|52 (48|27 |73 |31|69|37[63|31|69|29]|71 54|46 | 45| 55 n/a|n/a

technical

Source: Angola: http:/lwww.unicef.orglinfobycountrylangola_statistics.html 22/07/09 (access and enrolment only); Botswana : CSO 2003 / 2006 (access and enrolment), CSO 2006
(university faculties); DRC: Annual statistics of primary, secondary, professional and informal education for the school years 2006-2007 and 2007 to 2008; Lesotho: Ministry of Education
Statistics Bulletin 2006. National University of Lesotho Student Records for 2008/2009 academic year. The Human Development Report 2007/2008 gives adult literacy of 90.3% for
females, and 73.7% for males (access and enrolment), Ministry of Education, 2009 (university faculties); Madagascar: Ministry of National Education, Annuaires statistiques 2006-2007,
2007-2008 (access and enrolment), MEN Statistical Yearbook 2007-2008 (school administration); Malawi: Government of Malawi (2008) Education Management System, Department
of Education Planning, Education Management Information System; Mauritius: CSO 2008; Mozambique: NA; Namibia: Ministry of Basic Education, Sports and Culture 2002 /Ministry
Education 2008 (access and enrolment), Education stats 2008 (school administration); South Africa: Education Statistics in SA 2007 (access and enrolment), NA (school administration);
Seychelles: Ministry of Education, 2009; Swaziland: CSO/EMIS 2007 (access and enrolment), Teaching Service Commission 2009 (school administration); Tanzania: Wizara Ya Fedha na
Uchumi, Hali ya Uchumi waTaifa katika mwaka 2008, (219-222) Year June 2009 and Ministry of Education and Voocational Training, Basic Education Statistics in Tanzania (BEST)2004-
2008, National Data, June 2008; Zambia: Year Education Statistical Bulletin - 2008, ZDHS 2007. Zimbabwe: EMIS Report Year 2006 and Census report 2002 (Statistics only available in
terms of percentages) (access and enrolment), EMIS Year 2006 (school administration) and OSSREA(2000): http://lwww.ossrea.netl/index.php?option=com_content&view=article&id=350.
All figures cross checked with UN.

' Source: UNICEF (2010), 'In Angola, child-friendly schools bring new life to primary education' - http://www.unicef.org/infobycountry/angola_53656.html
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School is not free! The introduction of school

and other user fees in many countries at primary
level discourages parents from sending children
to school. Increasing levels of poverty have also
witnessed a growing proportion of boys dropping
out of primary school to become hawkers and
traders, as their parents find this economically
more beneficial in the short term than the long-
term investment in an education. Girls may be
taken out of school also to work as sellers, but
more likely to help in the home, caring for family.

One of the arguments of educationists is that
children’s education should not be left up to
discretion or family finances; rather free and
compulsory primary education for all children
would guarantee both boys and girls get at least
basic literacy and numeracy skills. Most of SADC
has free and compulsory education in place. The
exception is Zimbabwe, which is neither free nor
compulsory, and Namibia, which is free, but not
compulsory.

However, it is obvious that free and compulsory
is not an answer in itself, as there are still
significant numbers of children out of school.
The compulsory aspect is rarely enforced. Despite
“free” education, many learners still miss out
because families cannot afford school uniforms
and supplies, or simply need another income
earner or carer. In countries like South Africa,
private education surpasses the resources
of the state “free” education, and this means
more privileged learners have better
opportunities.

While the region should celebrate the
achievement of near gender parity in primary
education, there is still need for caution. Where
there is a choice because of limited resources,
girls are inevitably the first to be withdrawn.
Given the currently worldwide economic situation
and increasing calls from some corners
for such things as user fees to help finance
government activities, the tide can quickly change.

/Undocumented children in Angola

~

One of the issues facing access to education in Angola is that the Angolan government does not currently
permit education to undocumented children. Many children in Angola are currently undocumented, and
fees for birth certificates and identification cards remain prohibitive for impoverished families. Furthermore,
although education is free to documented children, families often face significant additional costs such
as books, travel and meals. Gender based discrimination occurs frequently in Angola despite the fact that

the government has put in place legal provisions concerning discrimination in employment and occupation.
\ (2008, Human Rights report, Angola, US Department of State))

Secondary school
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Figure 3.2: Proportion of girls and boys in secondary schools M B:yss
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Source: Gender Links. Compiled from in-country research reports - based on interviews, internet search and Ministries of Education documents.
See Table 3.1 for list.
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The gender gap at secondary level is
narrowing: SADC countries differ from their
counterparts in the rest of Africa in that the
gender gap at secondary school level is rapidly
narrowing. Indeed, as illustrated in Figure 3.2,
Lesotho (56% girls) has a considerably higher
proportion of girls than boys in secondary school
as a result of boys herding cattle. South Africa,
Namibia, Botswana, Seychelles and Swaziland
have slightly more girls than boys in school, which
is consistent with demographics.

But in some countries, there is still a
worrying gender gap in favour of boys: In
DRC, only 36% of secondary school learners are
girls. In Tanzania, Mozambique, Malawi, and
Angola, girls comprise just 44% of learners. In
countries like Tanzania and Malawi, 44% at
secondary level compares to gender parity
at primary level. Questions arise as to why girls
are fewer at higher levels of education?

Tertiary level

Free education at secondary level is rare:
Perhaps a contributing factor is that at secondary
level free and compulsory education is much
rarer than at primary level. Secondary level
education is free in DRC and Seychelles, and not
so in Lesotho, Malawi, Mozambique, Swaziland,
or Zimbabwe. It is not compulsory in any SADC
country. In many countries, there are insufficient
secondary school places for both boys and girls,
and both sexes drop out at alarming rates.

A gender perspective provides insight as to
why this is so: For boys, pressure to earn an
income, for girls, family responsibilities and social
stereotypes that undervalue girls’ education are
apparent. Rather, many are encouraged, or
forced, to marry early, or if not, care for their
parents and siblings.

High rates of teenage pregnancy in the region
are also a factor of girls dropping out of school.
Roughly one-third of all young women becoming
pregnant by the age of sixteen, and the burden
of care usually falls on the girl.

Figure 3.3: Proportion of women and men in tertiary education W% Female
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Source: Gender Links. See Table 3.1 for list of sources.

Higher proportions of women at tertiary
education in five SADC countries: In almost
half of SADC countries, tertiary institutions have
equal numbers or more women, than men.
Seychelles, Namibia, Mauritius, South Africa and
Botswana have higher proportions of women
than men at tertiary level.
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But large gender gaps in others: However,
there are large gender gaps in tertiary institutions
in DRC (26%), Tanzania (32%), Mozambique
(38%), Malawi (38%), and Angola (40%) show
there are still worrisome trends in the region.
This is especially important given that university
education is the likely path to leadership positions,
whether in business, governance, media or any
other sector.




Literacy

Figure 3.4: Literacy levels of women and men
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Source: Gender Links. See Table 3.1 for list of sources.

Lowver literacy levels for women in all SADC
countries except Seychelles: Although not
specifically referred to in the Protocol, basic
literacy is a core issue. With the exception of
Seychelles, women in Southern Africa have lower
literacy levels than men. In some cases, the gap
is very worrying, for example in Mozambique,
only 33% of women are literate compared to
57% of men. Likewise, DRC, Angola, Zambia,
Tanzania, Malawi, and Madagascar all have
significant gender literacy gaps. The chart above
reflects literacy rates in SADC countries, organised
in descending order of literacy rates for women.

Quality of education

The Protocol not only speaks about enrolment
and retention, but also specifically refers to

Girls would benefit more from education. Photo: Gender Links

Girls often become full time care-givers.

Photo: Gender Links

quality education. Culture and tradition dictate
that girls do more home chores while their
counterparts (boys) are studying and waiting for
food. The care work that society bestows on girls,
which has increased with HIV and AIDS, means
girls spend less time on studies, therefore
affecting their performance and attendance.
Further-more, girls often become not only care-
givers, but also breadwinners for child-headed
homes, especially where both parents have died
from AIDS related illnesses. This can translate
into lower pass rates and girls not benefiting as
much as they otherwise would from education.
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Education sliding
backwards in Zimbabwe

Over the years, Zimbabwe has
been recognised as one of
Africa’s education successes. At
independence, the country’s
literacy rate was 63%. In 1983,
the government embarked on
a programme to promote
literacy, and by 1999, Zimbab-
we's literacy rate was estimated
at 97%, one of the highest on
the continent.

The government put in place
measures to mainstream
gender into the curriculum as
well as allow for the retention
of female students who fall

Students share a laugh at the University of Zimbabwe.

Photo: Trevor Davies

pregnant in school. Although enrolment of boys and girls in primary and secondary school are nearly
equal, in secondary and tertiary levels females become fewer. Universities have introduced affirmative

action to facilitate more women entering universities.

Regrettably, the Zimbabwean crisis has not spared the education sector, which suffered serious setbacks
because of hyperinflation, brain drain (as teachers fled into the Diaspora), lack of supplies, and massive

outward migration.

Though there is a basic right to education, it is practically neither free nor compulsory at any level. Without
specific policy measures such as funding to address the gender constraints that limit women and girls
\access to education and retention, the positive trends risk erosion.

)

Current education systems in SADC have little
adequate means of addressing girls’ special needs
to remove obstacles to education, or the social
pressure put on boys. Yet there are many
potential strategies for addressing these
imbalances. For the most part, this involves
applying a gender perspective, in an attempt to
understand how gender affects the region’s
education progress.

Funding mechanisms
Lack of resources keeps many potential students
out of tertiary education. Recognising this,

institutions, governments, and civil society
organisations have created funding mechanisms
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to assist learners. To what extent are these equally
open to male and female students? Moreover,
do they attempt to redress some of the
imbalances?

Like quotas in politics, affirmative action in
financial assistance for higher education is a
debated topic. Some argue that students should
win support based on merit, not gender. Others
argue that setting targets and quotas will ensure
that women enter into the tertiary system, which
will in turn mean a greater pool of likely
candidates when it comes to leadership positions
in the world of work. This argument also proposes
that sometimes the multiple roles of girls,
especially at secondary level, combined with



biased education systems, means that girls may
underperform, a situation that can be corrected
with the proper support.

A survey of countries demonstrates mixed
approaches.

Angola: The Government

of Angola through the

Ministry of Higher

Education, Science and

Technology adopted a Social Action Policy for
Higher Education, which is to regulate internal
scholarships at this level. These can come in the
form of a tuition waiver, accommodation, meals,
subsidies or financial. Scholarships are designed
to support enrolled Angolan students who are
economically disadvantaged, based on their good
performance. Internal scholarships are for
students attending universities in Angola.

DRC: Study bursaries, when

allocated, are the same for

women and men, but a few

private initiatives encourage

women to go further in their
studies. For example, the Catholic Faculty of
Kinshasa awards bursaries to women for certain
subjects (economics and development).

Lesotho: There is education

sponsorship mainly by

government through the

Department of Manpower,

which provides bursary loans

for higher education/tertiary

institutions that is equally accessible to boys and
girls.

Malawi: Government and
students share costs for
higher education. In the
University of Malawi, there
are two categories of
students; residential and non-residential.
Residential students (both men and women) can
apply for loans; there is no affirmative policy at
loan allocation level. The fees go directly to the
University, not the individual student. To date all
applicants have received a governmental loan.

Mauritius: All funds are

accessible to both women

and men. There is a variety

of Loan Scheme and _
Scholarships/prizes for

students given by the Government of
Mauritius, as well as banks, family trusts, private
sector, and overseas organisations.

Mozambique: There are scholarships managed

by the Institute of Scholarship under the Ministry

of Education for people with no resources to pay

for their education; they are competitive for both

boys and girls. Public and private universities do

offer scholarships for students, boys and girls.
The education policy states
that girls from low-income
families will be granted
scholarship and supported
to reduce their load of
domestic work.

Namibia: The government provides annual
bursaries to students who perform well. However,
there are particular subjects that the government
supports, like science, agriculture, law, geology
and ICT. Access to these bursaries is open for
both girls and boys, but since

girls are not encouraged to

take these subjects at

primary and secondary levels,

they cannot qualify for the

bursaries.

Seychelles: Access to higher education happens
in two modes. The first mode is after successful
completion of post secondary education. Three
post secondary institutions offer access solely
based on results to higher education to students
directly after successful completion of their
studies. There is no gender preference; boys and
girls have equal opportunity and access. The
second mode is through government scholar-
ships given to in-service employees. The policy is
again «clear that
performance is the only
criteria for selection and
all indications are that
this policy is rigorously
applied.
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South Africa: The legal

framework provides for

the same opportunities for

women and men to

benefit from scholarships

and other study grants.
The Constitution, education laws and the Equality
Act prohibit discrimination in the awarding of
scholarships and study grants. However, proving
and challenging indirect discrimination that often
masquerades as merit requirements, especially
in research grants for academics, presents a
challenge. The Further Education and Training
Act, 1998 regulates further education, and
addresses the advancement of women in further
education as well as in previously male dominated
fields.

Swaziland: The Ministry of
Education assists needy
pupils with bursaries for
basic education. The
government in 2009
allocated an amount of
E130,000,000 (US$18,571,428) for this purpose.
Which was an increase of E30,000,000
(US$4,285,714) from 2008 (approximately 23%).

Challenging stereotypes

Tanzania: There is a loan
board for both men and
women and is equally
accessed depending on
performance.

Zambia: There is bursary

scheme for orphans and

vulnerable children at

secondary level; the grant

for girls is 60% compared to

40% for boys. At university

level students are sponsored 75% of the cost by
government and equally accessible to both men
and women.

Zimbabwe: Tertiary
students receive a govern-
ment grant under the
cadetship scheme; students
can apply to upon
admission. Tertiary students
can also apply for scholarships for studies outside
Zimbabwe from the Ministry of Higher Education.

Though most countries provide equal access to
bursaries, there is little doubt that multiple roles
and social stereotypes affect girls’ access to such
support in practice. It is then appropriate that
the Protocol also addresses the need for
addressing such gender stereotypes.

The Protocol requires that by 2015 state parties adopt and implement gender sensitive
educational policies and programmes addressing gender stereotypes in education and

gender-based violence.

Big variations in the proportion of male and
female teachers: \While data on school principals
is incomplete, that on the proportion of male
and female teachers is comprehensive. Figure 3.5
shows huge variations in the proportion of
women and men teachers in the various countries.
Seychelles, Mauritius, Namibia and Lesotho all
have substantially more women than men in the
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teaching service. In Seychelles, South Africa,
Tanzania and Zambia the proportion of women
and men is close to parity. There are substantially
more men than women in the teaching services
of Botswana, Malawi, Madagascar, Angola and
the DRC (19% women compared to 81% men).
These figures do, however, require further
interrogation:



Figure 3.5: Proportion of women and men teachers
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Source: Angola, Botswana, Mozambique: UN Data. DRC: Annual statistics of primary, secondary and further education and informal education, school year 2006-7. Madagascar: MEN
Statistical Yearbook 2007-2008. Malawi: Government of Malawi (2008) Education Management System, Department of Education Planning, Education Management Information System.

Gender balance in school administrations

Mauritius is one among
- four countries that are

exceptions from the norm,

where female teachers
_ comprise 65% and male

teachers 35%. Yet, when it
comes to principals, the balance shifts the other
way with 56% being male. Though this is near
gender parity, when looked at in relation to the
large number of teachers, it raises questions
about why women are not moving from teaching
to principal positions.

Seychelles: There are more female (51%) than
male (49%) teachers but when it comes to
principals and vocational school governing bodies
the female proportion

drops to 37% and 40%

respectively. This reflects

the absence of women in

decision-making positions

in schools.

Tanzania has virtually achieved gender balance
within the teaching service, with a difference of
only 5%. Yet, of the country’s for which data

could be obtained, Tanzania

also has the lowest number

of female principals (6%).

This is probably related to

the fact that Tanzania also

has the second lowest number of females in
tertiary education (32%), followed only by DRC
(26%).

Across the region women are absent from
the posts of principals and senior positions:
Figure 3.5 shows that in the vast majority of
countries there are fewer women than men in
principal positions. The lowest numbers of female
teachers in the region are in Swaziland (16%),
the DRC (19%) and Angola (20%).

Gender imbalances in tertiary subjects

The data shows that women are best represented
in the Arts and Humanities and in Health Sciences
faculties, where nursing is incorporated. They
are less often present within disciplines of Science
or Law the world over. Gender stereotypes of
this nature are certainly not new. In the region,
the statistics are generally analogous. As children,
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boys and girls learn that certain subjects are off are teachers, what subjects they may have the

limits to them. Consequently, as they grow up authority to speak on. The cycle continues when
and pursue higher education and careers, these they, as role models, are living out the very same
stereotypes continue. This also influences, if they labels that were presented to them as children.

Table 3.2: Women and men in university faculties
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Year| 1997 | 2006 | 2007 | 2008/9 | 2006/7 | 2009 | 2009 | 2007 | 2007 2007/8 | 2008 | 2008 | 2002
Arts & Humanities | 41 [ 59 | 64 | 36 69| 31|42|58 (33|67 |78|22|40 |60 |65]|35|43|57 441 56| 40| 60|38 | 62
Social Sciences
Science 40|60 28|72 26| 7433|6737 63|59 |41(23|77(39|61|34|66 27| 73(30| 70| 35| 65|76 | 24
Economic Sciences | 40 | 60 | 59 | 41 52| 48 31|69 55|45 |33 |67 48152(30| 70 29 | 71
(& Law for
Seychelles)
Law 34| 66 5149 (31|69 (29 |71|62|38|43|57 |52 |48 23| 77| 42| 58|43 |57
Medicine/Health 55 | 45 58|42 (31|69 59 | 41|49 |51 (77 (23|34 |66 56 | 44 33| 64| 33| 67|33 67
Services

Source: Angola, Mozambique: UN Data. Botswana: CSO 2006. DRC: Annual statistics of Higher Education 2006, 2007. Madagascar: Statistical Yearbook MENRS, 2006-2007. Malawi: Academic and
Administrative Staff List; Chancellor College 2009. Mauritius: University of Mauritius 2009. Namibia: University of Namibia 2007. Seychelles: Ministry of Education 2009. South Africa: Education Statistics
2007. Swaziland: Report of Vice Chancellor 2007-2008 P116. Tanzania: Wizara Ya Fedha na Uchumi, Hali ya Uchumi waTaifa katika mwaka 2008, Year June 2009. Zimbabwe: Women and Men in Zimbabwe,
Year 2002. Zambia: Year Education Statistical Bulletin 2008.
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Source: Gender Links. See Table 3.2 for list of sources.
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Women dominate in the arts, but not in all countries: In countries for which data could be obtained,
and as reflected in the graph, women predominate in the arts, humanities and social sciences in most
countries, but this is not universally the case. As demonstrated in the graph, men predominate in these
faculties in Angola, Tanzania, Madagascar, Mozambique, Zambia and Zimbabwe.
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Figure 3.7: Percentage of women and men in Faculty of Law =L,2 ,'\:A‘Zl’r;a'e
100%
90%
80% 77
7
70% 69 69
60% 62 57 58
52 51
50% 48 49 o -
40% 38 24
. 31 29
30% 5
20%
10%
0% :
a2 o e N N 2 NN N\
SO & o o 20 N\ o o ° a®®
W W2 \© » o ’IQ\‘(\‘O 12 Y \\a&g W <o

Source: Gender Links. See Table 3.2 for list of sources.

Law is largely male dominated, but there are notable exceptions: In the majority of countries for
which data could be obtained, law is largely male dominated, but there are interesting exceptions, such
as Mauritius, Namibia and Lesotho, where there is almost gender parity between female and male
enrolment in the Law faculty.
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Source: Gender Links. See Table 3.2 for list of sources.

Women are under represented in the sciences, except for one country: The graph reflects the
strong domination of men in the sciences, except in Mauritius, where women constitute 58% of those
enrolled in the sciences.
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Nature or nurture?

Some arguments propose that such compositions reflect the “natural” paths that women and men opt
to follow. However, it is important to understand the social context. Even in early grades, girls start to
believe that the subjects like maths and science are not for them, but for boys only. As they travel through
their school career, such bias follows them, until they decide which professional course to pursue and
studies to follow. As a result, they are socialised into choosing courses that they perceive as having a
“"feminine” identification.

While this gender stereotyping applies to both boys and
girls, the affect is more detrimental to girls. The roles that
girls are socialised into tend to be the lower end of the
scale, usually lesser paid and with fewer available options.

For example, while the Seychelles does not actually have
a university as of yet, there is information available about
post secondary institutions. According to a senior official
at the Ministry of Education, areas such as construction,
engineering or maritime studies are considered male-related
fields. This stems from societal beliefs. There are very few
women doing jobs such as carpentry, masonry, auto-
mechanics or working in and around ships. However, fields
such as nursing or teaching are considered female-related
fields and mainly girls opt for courses in those areas. Hence,
the stereotype that women can do some jobs and not others
is perpetuated. In addition, most of these stereotypes are
based on whether “a woman can climb a ladder with bricks"”
or “hose down a ship.”

In Mauritius at lower secondary level, boys and girls study
the same subjects. At upper secondary level, they choose
from more or less the same options in the science, economics
and humanities streams. The offer of such options largely
responds to demands made by students themselves. The
exception is the technical stream. Design and Technology
is offered in boys' schools whereas girls' schools propose
Food Studies and Design and Textiles. However, in some
mixed schools, for example, the Mahatma Gandhi Secondary Schools or some private secondary schools,
boys and girls are able to study both Communication, Design and Technology